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PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

505 Filed Jan 301947 

Civil Action. 

Docket Number 416-47. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 

John Mack, Dugal G. Campbell and Frank E. Shepekd, 
co-partners, doing business under the firm name and 
style of John Mack Associates, Plaintiffs , against 
American Security & Trust Company, Mario Cunha 
Bueno, and Charles E. Dawson and Earle M. Dawson, 
individually and as co-partners, doing business under 
the firm name and style of Dawson Export Company, 
Defendants. 

Complaint. 

Plaintiffs for their complaint herein by their attorneys, 
Paskus, Gordon & Hyman, respectfully show to the Court 
and allege: 

First: That the plaintiffs, John Mack, Dugal G. Camp¬ 
bell, and Frank E. Sheperd, are and were at all times here¬ 
inafter mentioned, co-partners trading and doing business 
under the firm name and style of John Mack Associates, 
having their principal office and place of business at 90 
West Street, Borough of Manhattan, City, County and 
State of New York. That the plaintiffs were at all the times 
hereinafter mentioned and are now engaged in the business 
of buying, selling, trading, and generally dealing in and act¬ 
ing as agents, brokers, and commission merchants in con¬ 
nection with the purchase, sale, and generally dealing in 
commodities including flour for export from the United 
States. 
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Second: This Court’s jurisdiction is founded on diver¬ 
sity of citizenship and the matter in controversy exceeds, 
exclusive of interest and costs, the sum of $3000. 

That at all times hereinafter mentioned, each of the plain¬ 
tiffs was and still is a citizen of and a resident of the State 
of New York; the defendant, American Security & Trust 
Company was and still is a banking corporation, organized 
unders the laws of the United States, having its prin- 
506 cipal office and place of business in the District of 
Columbia. That at all times hereinafter mentioned, 
the defendants, Charles E. Dawson and Earle M. Dawson 
were and still are citizens of and residents of the District; of 
Columbia, and the defendant, Mario Cunha Bueno was ahd 
still is a citizen and resident of Brazil. 

i 

Third: That the defendants, Charles E. Dawson and 
Earle M. Dawson, are co-partners doing business under the 
firm name and style of Dawson Export Company, having 
their principal place of business in the District of Columbia. 
That said defendants at all the times hereinafter men¬ 
tioned were engaged in the business, among other things, 
of buying, selling, and generally dealing in flour. 

i 

Fourth: That the defendant, Mario Cunha Bueno, was 
at all times hereinafter mentioned duly authorized to and 
did act as the representative of the said State of Sao Paulo 
in the purchase of United States flour, as hereinafter more 
particularly set forth. 

Fifth: That on or about the early part of November, 
1946, the said Bueno, acting on behalf of the State of Sao 
Paulo, agreed to purchase from plaintiffs and the plaintiffs 
agreed to sell and deliver 15,000 tons of flour, 7500 tons to 
be delivered on or before December 20, 1946, at a price of 
$7.80 per bag of 100 lbs. c. i. f. Santos, Brazil; payment of 
said flour to be made by the opening of a confirmed irre¬ 
vocable straight credit in the National City Bank of the 
City of New York, in plaintiffs’ favor, available by sight 
drafts accompanied by consular invoice, full set of board 

i 

i 

i 

i 
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bills of lading, insurance policy or certificate, commercial 
invoice, weight and quality certificate of General Super¬ 
intendents Co. Inc. 

Sixth: At the time of said agreement, it was further 
agreed and understood that all of said 15,000 tons were to 
be delivered in December if possible, but that the 
507 delivery date could be extended to January 15, 1947. 

That thereafter said Bueno, acting on behalf of 
the State of Sao Paulo agreed with John Mack Associates 
that the time for the delivery of the first 7500 tons should 
be extended to January 15th. 

Seventh: The plaintiffs in turn thereafter entered into 
an agreement with the defendants, Charles E. Dawson and 
Earle M. Dawson, trading and doing business under the 
firm name and style of Dawson Export Company (herein¬ 
after referred to as the “Export Company”), to supply 
plaintiffs with the said 15,000 tons of flour at the price of 
$6.35 per bag of 100 lbs. f. a. s. New Orleans, La., and it was 
agreed between the plaintiffs and said Export Company 
that the said price was based, among other things, upon the 
requirement of an export license for said flour and that if 
at the time of the shipment, and export license should be no 
longer required, the price should be adjusted to $6.15 per 
bag of 100 lbs. f. a. s. New Orleans, La.; and it was further 
agreed that plaintiffs should pay for said flour by making 
available to the Export Company so much as said letter of 
credit to be opened by plaintiffs’ buyer as was required to 
pay the agreed f. a. s. New Orleans, La. purchase price, 
and that the Export Company would also pay the ocean 
freight to Santos, Brazil, and that plaintiffs would make 
available to the Export Company further avails of said let¬ 
ter of credit for that purpose, and the plaintiffs would pro¬ 
cure the on board bills of lading necessary for presentation 
to the bank for the purpose of drawing against said credit. 

Eighth : That thereafter it was agreed between plain¬ 
tiffs and the Export Company that the time for delivery of 
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said 7500 tons of flour and the procurement of said on board 
bills of lading therefore would be extended to January 15, 
1947. 

508 Ninth : That the defendant, Mario Cunha Bueno, 
acting on behalf of the State of Sao Paulo advised 
plaintiffs that the State of Sao Paulo would not open a let¬ 
ter of credit in its favor to pay for said flour as originally 
agreed, but desired to open said letter of credit in favor of 
plaintiffs’ supplier or in favor of a reputable bank or trust 
company. That plaintiffs agreed to such changed condition 
and thereupon suggested that the said credit be opened in 
favor of the Export Company. 

That the plaintiff’s buyer refused to accept plaintiffs’ 
suggestion as to the Export Company and thereafter plain¬ 
tiffs designated the American Security Bank & Trust Com¬ 
pany (hereinafter referred to as the ‘‘Bank”) as a bank in 
whose favor the letter of credit should be opened. 

Tenth: That thereafter and on or about November 29, 
1946, a credit was opened by the State of Sao Paulo, Brazil 
in the National City Bank of New York in favor of Ameri¬ 
can Security Bank & Trust Company, Washington, D. C. 
in the amount of $1,170,000, to pay for said 7500 ton^ of 
flour at a price of $7.80 per bag of 100 lbs. c. i. f., Santas, 
Brazil. 

Eleventh: That prior to the opening of said letter of 
credit as aforesaid, plaintiffs had negotiated an agreement 
with the Bank under which the Bank agreed to act as plain¬ 
tiffs’ agent in respect to said letter of credit and to permit 
plaintiffs to designate it as the payee thereof instead of 
plaintiffs and further that the Bank would finance the pur¬ 
chase of the said 7500 tons of flour from the time that pay¬ 
ment was required to be made by plaintiffs’ supplier until 
on board ocean bills of lading were procured therefor and 
presented against said letter of credit opened in the 
National City Bank. 


I 

i 
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509 Twelfth: That on or about December 18, 1946, 
the Bank requested plaintiffs to procure its customer 
to modify the letter of credit to the Bank or assignee. That 
plaintiffs complied with the Bank’s request and caused said 
letter of credit to be so modified. 

Thirteenth : That the Bank further agreed with plain¬ 
tiffs that it would draw drafts on the National City Bank of 
New York for the full sales price of $7.80 per bag of 100 
lbs. and would pay over to the Export Company or its sup¬ 
ply mill, the mill price plus cost, insurance and freight to 
Santos, Brazil, and would hold the difference amounting to 
approximately $105,000 for plaintiffs’ account. 

Fourteenth : That the plaintiffs at the time of the pur¬ 
chase of the flour from the Export Company advised the 
Export Company of the name of its purchaser, the name of 
the person acting on behalf of the purchaser, and the terms 
of sale, including the sale price and thereafter kept the Ex¬ 
port Company fully informed concerning the negotiations 
for the opening of the letter of credit as aforesaid, the ar¬ 
rangement with the Bank to act in their behalf, and the man¬ 
ner in which the transaction was to be carried out. 

• 

Fifteenth : That at the time of the negotiations with the 
Bank for the opening of a letter of credit in favor of the 
Bank, the plaintiffs advised the Bank of all the facts and 
circumstances in connection with the sale of the said flour 
to the State of Sao Paulo, Brazil, the name of the person 
acting on behalf of the purchaser, the price and terms on 
which said sale had been made, the amount of its profits in 
the transaction, the name of plaintiffs’ supplier, and the 
name of the person who acted on behalf of such supplier, 
and kept it fully informed of all the facts and circumstances 
surrounding the transaction and in respect to the consum¬ 
mation thereof. 
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Sixteenth: That thereafter and immediately on the 
modification of the letter of credit in favor of the 
510 Bank or assignee, the defendants and all of them 
entered into a conspiracy to eliminate the plaintiffs 
from said transaction and to deprive the plaintiffs of their 
profits thereon and to take said profits unto themselves. 


Seventeenth : Upon information and belief that in con¬ 
summation of said conspiracy the Bank at the instigation 
of the other defendants assigned said letter of credit to the 
Export Company or a nominee designated by the Export 
Company with the understanding and agreement that the 
Export Company would draw its draft or drafts against 
said letter of credit and thereby obtain the full purchase 
price of $7.80 per bag of 100 lbs. and thus procure posses¬ 
sion of the plaintiffs ’ profit upon said sale with the plan and 
scheme of dividing the plaintiffs’ profits amongst them¬ 
selves in such proportion as had been agreed upon between 
them. 

Eighteenth: That the Bank has admitted the assign¬ 
ment of said letter of credit to plaintiffs but has refused to 
disclose to the plaintiffs the name of the assignees and said 
Bank has stated and claimed to plaintiffs that plaintiffs 
have been eliminated from the sale of said flour. 


Nineteenth : That the aforesaid acts on the part of the 
defendants were the result of a plan and design to deprive 
plaintiffs of their profits upon the sale and that the defen¬ 
dants and each of them at the time when said plan and 
scheme was conceived and at the time when same was con¬ 
summated were all fully advised of plaintiffs’ interest in 
said transaction and of its profits on said sale. 


Twentieth : That by reason of the premises and as a re¬ 
sult of such conspiracy, the plaintiffs have lost their profits 
on said sale to their damage in at least the sum of $105,000. 
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Wherefore plaintiffs pray for a judgment against the 
defendants and each of them for the sum of One hun- 
511 dred five thousand ($105,000.00) Dollars, together 
with interest and the costs and disbursements of this 

action. 

Paskus, Gordon & Hyman 
Attorneys for Plaintiffs 
Office & P. 0. Address 
2 Rector Street 
Borough of Manhattan 
New York City 

C. M. Trammell, 

Attorney for Plaintiffs 
412 Colorado Bldg. 

513 Filed Feb 18 1947 

Answer of Defendant, American Security and Trust 
Company, a Corporation, to Complaint. 

First Defense. 

1. The allegations of paragraph 1 of the Complaint are 
admitted, except the allegation that the Plaintiffs generally 
deal in flour and other commodities for export from the 
United States, as to which this Defendant is without knowl¬ 
edge or information sufficient to form a belief. 

2. The allegations of paragraph 2 are admitted, except 
that this Defendant is a corporation under the laws in force 
in the District of Columbia, engaged in a general banking 
and trust company business therein. 

3. The allegations of paragraph 3 are admitted. 

4. 5. 6. 7. 8. 9. This Defendant is without knowledge or 
information sufficient to form a belief as to the allegations 
of paragraphs 4, 5, 6, 7, 8, and 9 of the Complaint. 

10. This Defendant admits that on November 29, 1946, a 
credit in its favor was opened by the National City Bank of 
New York, Sao Paulo, Brazil, for account of Secretaria da 
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Agricultura do Estado de Sao Paulo for sums not exceed¬ 
ing a total of $1,170,000, available by drafts at sight 

514 on the National City Bank of New York, New York, 
N. Y., when accompanied by certain documents evi¬ 
dencing the shipment of 7500 tons of flour in bags of fOO 
lbs. at $7.80 per bag in one shipment c. i. f., Santos, Brazil. 

11. 12. 13. The allegations of paragraphs 11, 12, and 13 
of the Complaint are denied. 

14. This Defendant is without knowledge or information 
sufficient to form a belief as to the allegations of paragraph 
14 and neither admits nor denies the same. 

15. 16. 17. The allegations of paragraphs 15, 16 and 17 
of the Complaint are denied. 

18. Answering paragraph 18 of the Complaint, this De¬ 

fendant admits that it informed the Plaintiffs that the letter 
of credit had been assigned, and that this Defendant did not 
state to Plaintiffs the name of the assignee thereof, for the 
reason that the Plaintiffs John Mack Associates were not 
a party to said letter of credit. This Defendant denies that 
it stated to Plaintiffs that Plaintiffs had been eliminated 
from the sale of said flour, as alleged. i 

19. 20. The allegations of paragraphs 19 and 20 are de¬ 
nied. 

21. Further answering the Complaint, this Defendant 
says that on, to wit, November 29,1946, it was named bene¬ 
ficiary in the letter of credit hereinbefore in paragraph 10 
referred to, at the direction of the Government of the State 
of Sao Paulo, Brazil, or the Secretaria da Agricultura 
thereof; that on, to wit, December 2, 1946, this Defendant 
advised its correspondent the National City Bank of New 
York that it did not want said credit issued in its favor, 
but that the same should be issued in favor of the Dawson 
Export Company and/or Assignee, and was informed by 
the National City Bank that the credit would be amended, 
as suggested, provided American Security and Trust 

515 Company would accept full responsibility in tfie 
transaction, to which this Defendant answered it 


i 
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could not accept the amended terms of the credit as it would 
not accept full responsibility. That on, to wit, December 
30, 1946, said letter of credit was by this Defendant as¬ 
signed in its entirety, with the approval of said Govern¬ 
ment of Sao Paulo, or its Secretaria da Agricultura, 
through the National City Bank of New York, to a flour 
milling company obtained by the Defendants Dawson Ex¬ 
port Company, which, in the judgment of this answering 
Defendant, was financially responsible, and capable of sup¬ 
plying 7500 tons of flour of the quality desired, and of for¬ 
warding the necessary documents and otherwise complying 
with the terms of said letter of credit so as to obtain the 
proceeds thereof in payment for said flour by sight draft 
or drafts on the National City Bank of New York. 

22. That this Defendant had no agreement to act as agent 
for the Plaintiffs John Mack Associates, no agreement to 
finance the purchase of the flour as alleged in paragraph 11 
of the Complaint, or otherwise, and no agreement of any 
kind with the Plaintiffs. That this Defendant never had 
any knowledge or information regarding the sale of said 
flour at any price other than $7.80 per bag of 100 lbs. as 
stated in the letter of credit; and that it acted only in ac¬ 
cordance with its understanding of the functions of a bank 
in such a transaction, namely, without liability or responsi¬ 
bility other than to assign the letter of credit to a responsi¬ 
ble assignee, upon the approval of the Government of Sao 
Paulo or its Secretaria da Agricultura of such assignment. 
And this Defendant is further informed and believes and 
alleges that said milling company caused said 7500 tons of 
flour to be shipped to the Secretaria da Agricultura, Sao 
Paulo, Brazil, and that the same has now been unloaded in 
Brazil, or is on shipboard enroute thereto; and that said 
milling company received the entire proceeds of said 
516 letter of credit by its draft, with necessary accom¬ 
panying documents, on the National City Bank of 
New York as required in the letter of credit. And this De¬ 
fendant further shows the Court that its only compensation 
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for its services in said transaction is % of 1% of the total 
amount of the letter of credit, and it is without knowledge 
or information sufficient to form a belief as to the amount 
of any profit in said transaction to said Dawson Export 
Company or any other person. 

Wherefore, having fully answered, this Defendant prays 
that the Complaint be dismissed as to it, with costs against 
Plaintiffs. \ 

Second Defense. j 

The Complaint fails to state a cause of action against this 
Defendant upon which relief can be granted. 

McKenney, Flannery & Craighill 
By Gr. B. Craighill 
Hibbs Building 

0 1 

Washington, D. C. 

Thomas F. Burke, 

Woodward Building 
Washington, D. C. 

Attorneys for said Defendant. 

m * • • • • • • • i * 

517 Filed Feb 21 1947 j 

Answer and Counter-claim of Charles E. Dawson and Earle 
M. Dawson, Individually and as Co-partners, Doing 
Business Under the Firm Name and Style of Dawson 
Export Company, 2225 40th Place N. W., Washington, 
D. C. 

First Defense. 

1. The allegations of paragraph 1 of the Complaint are 
admitted except the allegation that Plaintiffs generally deal 
in flour. 

2. The allegations of paragraph 2 are admitted. 

3. The allegations of paragraph 3 are admitted, with this 
qualification, however: Dawson Export Company is a lim¬ 
ited partnership consisting of Charles E. Dawson as Gen- 


! 


t 
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eral Partner and Earle M. Dawson as a Special Partner. 
Said limited partnership was organized in conformity with 
the provisions of Title 41 of the District of Columbia Code 
of 1940. 

4. 5. 6. Defendants Dawson are without knowledge or 
information sufficient to admit or deny the allegations of 
paragraphs 4, 5 and 6, and demand strict proof thereof. 

7. Defendants Dawson admit that Plaintiffs contracted 
and agreed to buy flour from them but deny that the quan¬ 
tity, price and terms were as averred in paragraph 7 of the 
Complaint. Defendants Dawson allege that on November 
13, 1946, Plaintiffs contracted to purchase from them 7,000 
tons of a specified type of flour at $6.15 per bag of 100 lbs. 

f.a.s. New Orleans, Louisiana, for delivery in Novem- 
518 ber, 1946, 'which purchase was expressly conditioned 
upon Plaintiffs forthwith assigning to the American 
Security and Trust Co. of Washington, D. C., in favor of 
Dawson Export Company an irrevocable confirmed letter of 
credit transferrable and divisional in payment for said 
flour; that Plaintiffs wholly failed and omitted to perform 
the conditions required of them to be performed in connec¬ 
tion with their purchase of flour from Defendants Dawson 
as aforesaid. 

8. The allegations of paragraph 8 of the Complaint are 
denied. 

9. Defendants Dawson are without sufficient knowledge 
or information either to deny or admit the allegations of 
paragraph 9. 

10. Defendants Dawson admit that on November 29,1946, 
a credit in favor of the American Security & Trust Co. was 
opened by the National City Bank of New York, Sao Paulo, 
Brazil, for account of Secretaria da Agricultura do Estado 
de Sao Paulo in the amount of $1,170,000. 

11.12.13. Defendants Dawson are wholly without knowl¬ 
edge of any of the matters and things alleged in paragraphs 
11, 12 and 13 and the allegations therein contained are ac¬ 
cordingly denied. 
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14. Defendants Dawson admit that at the time of the 
purchase of flour from them by Plaintiffs they were in¬ 
formed by Plaintiffs of the name of its purchaser hut deny 
that its alleged purchaser was the State of Sao Paulp as 
previously averred in paragraph 5 of the Plaintiffs’ Com¬ 
plaint and deny the remaining allegations in paragraphs 14. 

15. Defendants Dawson are without knowledge or infor¬ 
mation sufficient to form a belief as to the allegations of 
paragraph 15 and neither admit nor deny the same. 

16. 17. The allegations of paragraphs 16 and 17 of the 
Complaint are denied. 

18. Defendants Dawson are without knowledge or infor¬ 
mation sufficient to form a belief as to the allegations of 
paragraph 18, which are neither admitted nor denied. 

19. 20. The allegations of paragraphs 19 and 20 are de¬ 
nied. 

21. By way of further answer, the Defendants Dawson 
aver that prior to November 13, 1946, the Plaintiffs had 
negotiated with them for the purchase of flour for their 
own account. On November 13, 1946, these negotia- 
519 tions culminated in a written order from the Plain¬ 
tiffs which Defendants Dawson accepted on the same 
date. Under the terms of this order, the Plaintiffs agreed 
to purchase and Defendants Dawson agreed to sell to them 
7,000 tons of flour containing certain acceptable specifica¬ 
tions at a price of $6.15 per bag of 100 lbs. f.a.s. New Or¬ 
leans, Louisiana. Under the expressed terms of the agree¬ 
ment of purchase and sale as aforesaid, the Plaintiffs were 
required to immediately assign to the American Security 
& Trust Co. of Washington, D. C., in favor of Dawson Ex¬ 
port Company an irrevocable confirmed letter of credit 
transferrable and divisional in payment for said flour. 
Relying on the good faith of Plaintiffs, Defendants Dawson 
obtained advantageous commitments for said 7,000 tons of 
flour but Plaintiffs wholly failed to supply the requisite and 
agreed letter of credit or to make any other financial ar¬ 
rangements for payment for said flour and as a result, De- 


i 
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fendants Dawson were compelled to relinquish the com¬ 
mitments theretofore obtained by them for said flour as 
aforesaid, all to their loss and damage as more fully here¬ 
inafter set forth. 

Wherefore, having answered fully, Defendants Dawson 
pray that the Complaint against them be dismissed with 
costs against the Plaintiffs. 

Second Defense. 

The Complaint fails to state a cause of action against the 
Defendants Dawson upon which relief can be granted. 

Counter-Claim. 

1. Defendants Dawson for their Counter-Claim incor¬ 
porate herein by reference paragraphs 7 and 21 of their 
Answer and such additional portions thereof as may be 
pertinent hereto, and aver further that by reason of the 
breach by Plaintiffs of their contract of purchase in the 
particulars heretofore alleged, Defendants Dawson were 
deprived of and lost profit in the sum of $92,400,000. 

Wherefore, Defendants Dawson pray for judgment on 
this their Counter-Claim against the Plaintiffs and 
520 each of them in the sum of $92,400.00, together with 
interest and costs. 


Irwin Geiger, 

Attorney for Charles E. Daw¬ 
son, and Earle M. Dawson, in¬ 
dividually and as co-partners, 
doing business under the firm 
name and style of Dawson Ex¬ 
port Company, 

102 Tower Building, 
Washington 5, D. C. 
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521 Filed Mar 10 1947 

i 

Plaintiffs’ Reply to the Counterclaim of Charles E. Dawson 
and Earle M. Dawson, Individually and as Co-partners, 
Doing Business Under the Firm Name and Style of 
Dawson Export Company (Hereinafter Referred to as 
“Dawson”). 

i 

1. Plaintiffs admit that on November 13, 1946 they con¬ 

tracted to purchase flour from Dawson at $6.15 per bag of 
100 lbs. f. a. s. New Orleans, La., for delivery in Novem¬ 
ber, 1946 as alleged in paragraph “7.” of defendants 
Dawson’s Answer as incorporated in paragraph “1.” of 
defendants Dawson’s counterclaim, and allege that said 
contract was thereafter modified and amended as alleged 
in the complaint. Otherwise plaintiffs deny each and eve]ry 
allegation of said paragraph “7.”. j 

i 

2. Plaintiffs admit that prior to November 13, 1946 they 
negotiated with defendants Dawson for the purchase of 
flour, and that on November 13, 1946 the plaintiffs agreed 
to purchase and defendants Dawson agreed to sell plain¬ 
tiffs 7000 tons of flour of certain specifications at the price 
of $6.15 per bag of 100 lbs. f. a. s. New Orleans, La. as 

alleged in paragraph “21.” of the said Dawson’s 

522 Answer as incorporated in paragraph “1.” of the 
said Dawson’s counterclaim, and allege that said 

contract was thereafter modified and amended as alleged 
in the Complaint. Otherwise plaintiffs deny each and every 
allegation of said paragraph “21.”. 

i 

3. Plaintiffs deny each and every allegation contained in 
paragraph “1.” of the counterclaim of Dawson except as 
hereinbefore expressly admitted. 


i 


j 
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Wherefore plaintiffs pray for judgment as in their Com¬ 
plaint. 

Paskus, Gordon & Hyman 

By Joseph C. Slaughter 

a partner 

Charles M. Trammell 
412 Colorado Bldg. 
Washington, D. C. 

523 Filed Mar 7 1950 

Pretrial Proceedings. 

Statement of Nature of Case: 

Action to recover loss of profits in the sum of $105,000 
alleged to have been sustained by plaintiffs, a firm of brokers 
in New York, as a result of a conspiracy among the defen¬ 
dants and their individual tortious acts to eliminate plain¬ 
tiffs from a transaction whereby 7500 tons of flour were 
sold and shipped to the State of Sao Paulo, Brazil, for 
which payment was made to the supplier of the flour by 
drawing drafts for the mill price, plus ocean freight, insur¬ 
ance and other costs, against a letter of credit issued from 
Brazil through the National City Bank of New York for the 
sum of $1,170,000. 

Plaintiffs were dealers in and exporters of various com¬ 
modities and materials. In November, 1946, plaintiffs en¬ 
tered into an agreement with the State of Sao Paulo, Brazil, 
for the sale and delivery of 15,000 tons of flour at a price 
of $7.80 per bag of 100 lbs. c.i.f. Santos, Brazil, delivery of 
7,500 tons to be made on or before December 20, 1946. 
Thereafter it was further agreed between said buyer and 
the seller that the delivery date for the delivery of the first 
7,500 tons should be extended to January 15, 1947. 

It was agreed between plaintiffs and the State of Sao 
Paulo that payment of the said flour was to be made out of 
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a confirmed irrevocable straight letter of credit to be 
opened in the National City Bank of the City of New York 
available against sight drafts accompanied by consular ip- 
voice and other documents. j 

Plaintiffs claim that they thereupon entered into an 
agreement with defendants Charles E. Dawson and Earle 
M. Dawson, doing business under the firm name of Dawson 
Export Company (hereinafter referred to as “Export 
Company), under which the plaintiffs agreed to buy from 
the Export Company and said Company agreed to sell to 
plaintiffs 15,000 tons of flour at the price of $6.35 per bag 
of 100 lbs. f.a.s. New Orleans, La. Thereafter it was agreed 
between plaintiffs and the Export Company that the time 
for the delivery of 7,500 tons of said flour would be exr 
tended to January 15, 1947. 

Plaintiffs and the Export Company agreed that payment 
for said flour was to be made out of an irrevocable con¬ 
firmed letter of credit to be opened by plaintiffs in the 
American Security and Trust Company payable against 
sight drafts accompanied by documents. 

In this purchase of flour the State of Sao Paulo, Brazil, 
was represented by defendant, Mario da Cunha Bueno, 
upon whom service in this action has not been able to be 
made. He advised plaintiffs, subsequent to the confirma-i 
tion of the contract of sale, that his principal, the State of 
Sao Paulo, would not open a letter of credit in favor of thq 
plaintiffs as originally agreed, but desired to open a letter 
of credit in favor of plaintiffs’ supplier or in favor of a 
reputable bank or trust company. Plaintiffs agreed with 
the buyer upon such changed conditions and suggested that 
the credit be opened in favor of the Export Company. The 
State of Sao Paulo, Brazil, refused to accept plaintiffs’ 
suggestion as to the Export Company and thereafter plain¬ 
tiffs designated the American Security and Trust Company 
(hereinafter referred to as the “Bank”), as a reputable 
bank or trust company in whose favor the letter of credit 
should be opened. 
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524 Prior thereto, the plaintiffs had negotiated an 
agreement with the Bank under which the Bank 
agreed to permit plaintiffs to designate it as the payee or 
beneficiary of the said letter of credit instead of the plain¬ 
tiffs and pursuant to which agreement the Bank would act 
as plaintiffs’ agent with respect thereto; and further pro¬ 
viding that the Bank would finance the purchase of the said 
7,500 tons of flour from the time that payment was required 
to be made by plaintiffs’ supplier, the Export Company, un¬ 
til on board bills of lading were procured therefor for pres¬ 
entation under the letter of credit opened in the National 
City Bank of New York in favor of plaintiffs’ nominee, the 
Bank. 

The Bank further agreed with plaintiffs that it would 
draw drafts on the National City Bank for the full sales 
price of $7.80 per bag and would pay over to the Export 
Company or its supply mill, the mill price plus cost, insur¬ 
ance and freight to Brazil and would hold the difference 
which represented plaintiffs’ profits for the plaintiffs’ ac¬ 
count. 

Plaintiffs made known to the Export Company and kept 
it fully advised of the name of its purchaser, the name of 
the person acting on behalf of the purchaser, the terms of 
its sale and all the negotiations for the opening of the let¬ 
ter of credit with the Bank, and the arrangement with the 
Bank to act in their behalf, and the manner in which the 
transaction was to be carried out. It also fully advised the 
Bank of the same facts and circumstances, including the 
amount of plaintiffs’ profits in the transaction, the name of 
its supplier, the Export Company, and the name of the 
person who acted on behalf of the supplier. 

On or about November 29, 1946, a confirmed, irrevocable 
credit was opened by the State of Sao Paulo, Brazil, in the 
National City Bank of New York in favor of American Se¬ 
curity and Trust Company in the amount of $1,170,000. to 
pay for said 7,500 tons of flour at a price of $7.80 per bag 
of 100 lbs. c.i.f. Santos, Brazil. 
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On or about December 18,1946, the Bank requested plain¬ 
tiffs to procure its customer to modify the letter of credit 
and make the same payable to the Bank or its assignee, j 
That in the month of December after the letter of credit 
had been opened in favor of the American Security and 
Trust Company, the defendants entered into a plan and de¬ 
sign which would eliminate plaintiffs from the transaction 
and deprive plaintiffs of their profits, all to defendants’ 
own advantage. In furtherance of this plan, the Bank, at 
the instigation of the Export Company and Bueno, procured 
an assignment of said letter of credit to the nominee of the 
Export Company with the understanding and agreement 
that the said nominee of the Export Company would draw 
its drafts against said letter of credit, thereby obtaining 
the full resale price of $7.80 per bag of 100 lbs. and thus 
procuring possession of plaintiffs’ profits upon the said 
sale. | 

Plaintiffs claim that at the time of the commencement 
of this action, the Bank admitted the assignment of said let¬ 
ter of credit but refused to disclose to the plaintiffs the 
name of the Company and stated to plaintiffs that plaintiffs 
had been eliminated from the sale of said flour. 

Plaintiffs pray judgment for damages against the defen¬ 
dants and each of them in the amount equal to its loss of 
profits on the transaction. 

Contentions of Defendant American Security and Trust 
Company. As a first defense, defendant Trust Company 
denies that it conspired with the other defendants or with 
anyone to eliminate plaintiffs from the transaction alleged 
in the complaint, and denies that it was guilty of any torti¬ 
ous acts. I 

On the contrary, the Trust Company claims that it did 
not agree to act and did not act as agent for the plaintiffs 
in the transaction and made no agreement to finance the 
purchase of the flour described in the complaint; that the 
Trust Company refused to accept the letter of credit dated 
November 29, 1946, or to assume any responsibility in con- 
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nection therewith, other than to transfer funds in accord¬ 
ance with banking practice; that when the Government of 
Sao Paulo, the principal in the transaction, authorized an 
assignment of the letter of credit, the Trust Company as¬ 
signed it or consented to its assignment, or to the issuance 
of a supplemental credit to the Kansas Milling Company, 
of Wichita, Kansas, which was in a position to furnish the 
flour. 

The Trust Company further claims that, for its services 
as a bank in cooperating with the transfer of the credit by 
the National City Bank of New York to the Kansas 
525 Milling Company, the Trust Company received from 
the Kansas Milling company only the customary 
banker’s commission of $3,004.00, at the rate of one-fourth 
of one per cent of $1,201,746.26, which was the amount 
Anally drawn by Kansas Milling Company through the 
National City Bank against the letter of credit, as amended. 

The Trust Company prays that that the complaint be dis¬ 
missed and, as a second defense, alleges that the complaint 
does not state a claim upon which relief can be granted. 

Contentions of defendants Dawson. Dawson admits that 
it is a partnership but avers that the partnership is limited, 
Charles E. Dawson being General Partner and Earle M. 
Dawson being Limited Partner, all pursuant to a formal 
Limited Partnership Agreement entered into on April 30, 
1946, and filed in the Clerk’s Office, United States District 
Court for the District of Columbia, Docket 2, No. 150, page 
17. The Dawson partnership by its terms terminated on 
August 30, 1947. 

Dawson denies that he entered into any conspiracy either 
as alleged or otherwise, or that it is guilty of any tortious 
act against the plaintiffs. 

Mack first negotiated with Dawson late in October, 1946, 
offering to purchase flour from Dawson for export to Brazil. 
This culminated in a firm agreement between Dawson and 
plaintiff whereby the latter agreed to purchase from Daw¬ 
son 7,000 tons of a specified type of flour at $6.15 per bag 
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of 100 lobs f.a.s. New Orleans, Louisiana, for delivery in 
November, 1946, which purchase was expressly conditioned 
upon plaintiff forthwith causing to be issued to American 
Security & Trust Co. of Washington, D. C., in favor of 
Dawson Export Co. an irrevocable confirmed letter of 
credit, transferable and divisional, in payment for said 
flour. Plaintiff wholly failed to supply the requisite letter 
of credit and breached its contract to purchase the flour. 
Six weeks later Dawson for the first time met Bueno, who 
had come to the United States from Brazil for the purpose 
of buying flour for export to Brazil. He learned from 
Dawson that Dawson could supply flour to meet his require¬ 
ments and entered into an oral agreement with Dawson, 
later confirmed in writing, whereby the profits resulting 
fromBueno’s purchase of 7,500 tons of flour would be 
divided on the basis of 75% to Bueno and 25% to Dawson. 
Dawson furnished Bueno the name of his source of flpur, 
Kansas Milling Company, and accordingly Bueno calpled 
Brazil requesting that letter of credit be issued to Kapsas 
Milling Company. Letter of credit was thereupon issued to 
Kansas Milling Company and Dawson forthwith proceeded 
to expedite the delivery of flour at New Orleans and to 
engage cargo space for voyage to Brazil for carryage of the 
flour to Brazil in order to meet the shipping date prescribed 
by the letter of credit of January 20, 1947. 

Dawson is asserting a counter-claim in the sum of $92,- 
400,000, representing profit which would have accrued to 
him if plaintiff had not breached its contract of purchase of 
November 13,1946, for 7,000 tons of flour. 

526 Stipulations Continued. 

All stipulations are subject to objections as to relevancy 
and materiality. 

At pretrial the death of Frank E. Shepherd was suggested 
and the action is to be continued in the name of the sur¬ 
viving partners. 

Case to be set for trial on May 22, 1950. 
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STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be goverened by the fol¬ 
lowing stipulations unless modified by the Court to prevent 
manifest injustice: 

It is stipulated that the defendants Charles E. Dawson 
and Earle M. Dawson became limited partners pursuant to 
a contract of partnership entered into between them on the 
30th day of April, 1946, by the terms of which agreement 
Charles E. Dawson was the General Partner and Earle M. 
Dawson was the Limited Partner. That said partnership 
commenced on the 30th day of April, 1946, and by its terms 
terminated on the 30th day of August, 1947. That the limit 
of liability of the special partner for partnership losses, if 
any, was limited to $2,500 the amount of capital contributed 
by him to said partnership. That the agreement of partner¬ 
ship dated the 30th day of April, 1946, as aforesaid, was 
duly filed with the Clerk of the United States District Court 
for the District of Columbia on the 19th day of September, 
1946, and by him recorded in Docket 2, Entry No. 150, Page 
17, and that said limited partnership agreement is in all re¬ 
spects valid. 

“That Mario da Cunha Bueno received a cablegram in 
Portugese from Francisco Malta Cardoso dated December 
20, 1946, in the Portugese language, reading: ‘Authorize! 
Bank Prorrogar Prazo Vinte Janeiro Vg Pagar Aumento 
Frete Martitino Vt Permitir American Security Transferir 
Credito’ which is translated into English to read “I auth¬ 
orized the Bank to extend term to 20th of January, pay the 
increase in ocean freight, permit the American Security to 
transfer credit.’ ” 

Parties stipulate certain documents bearing the initials 
of counsel may be received in evidence without formal 
proof and wherever they consist of copies or photostats 
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they may be received without production of originals. 
(Cont’d. at top of page) 

Dated March 7, 1950. 

Bolitha J. Laws 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

David Reich 
Attorneys for Plaintiff. 

Irwin Geiger 

Attorn-eys for Defendants Dawson. 

G. B. Craighill 

Attorney for Defendant Trust Co. 

***•***#•*: 

527 Filed Sep 29 1950 | 

Findings of Fact 

Upon the evidence in the above entitled action, the Court ; 
makes the following Findings of Fact: 

1. Plaintiffs, John Mack, Dugal G. Campbell and Frank j 
E. Shepherd, co-partners trading as John Mack Associates, j 
(hereinafter called “Mack”), were engaged in a general! 
export business in New York City during 1946, buying, 
selling and exporting to South America heavy machinery 

i 

and foodstuffs, mostly war surplus commodities. Frank j 
E. Shepherd died after this action was instituted. Maurice j 
Yankiver, export manager, represented the firm in the j 
transactions involved in this case. 

i 

2. Defendants. A Mario Da Cunha Bueno, President of a i 
Bank in Brazil, representing the Secretary of Agriculture j 
of the Government of Sao Paulo, Brazil (the Government ! 
being hereinafter called “Brazil”), came to New York in 
October, 1946, to purchase 15,000 tons of flour to be 
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shipped to Brazil. Bueno has not been served with process 
in this action. 

B. Charles E. Dawson, general partner, and Earle M. 
Dawson, limited partner, residents of Washington, D. C., 

trading as Dawson Export Company, (Charles E. 
528 Dawson being hereinafter called “Dawson”), were 
engaged in an export business, specializing in flour, 

during 1946 and 1947. 

C. American Security and Trust Company, (hereinafter 
called “Trust Company”), was in 1946 and 1947 and still 
is a corporation engaged in a general hanking and trust 
business in the District of Columbia under the laws in 
force in said District. 

3. On October 31, 1946, pursuant to negotiations between 
Bueno and Yankiver in New York, Mack entered into a 
contract to sell to Brazil 15,000 tons of flour at $7.80 per 
bag of 100 lbs., c.i.f. Santos, Brazil, delivery to be made 
in November and December, 1946. On October 31, 1946, 
Mack owned no flour and had no commitment from a mill 
to supply the flour, which Mack agreed to sell to Brazil. 

4. Soon after October 31, 1946, Mack requested Brazil 
to arrange for the issuance of a letter of credit for 
$1,170,000 to Mack or Yankiver to pay for 7,500 tons of 
flour, but Brazil declined to do so because they were not 
sufficiently well known as flour exporters. Mack then re¬ 
quested Brazil to issue a letter of credit to Dawson Export 
Company, but Brazil declined to do so because Dawson was 
not sufficiently well known as an exporter of flour. Bueno 
then suggested that the credit be opened in favor of a 
reliable institution or a mill which would supply the flour. 
Thereupon Dawson, who was negotiating to supply Mack 
with flour for export, suggested that the credit be issued 
to the bank where Dawson had a checking account, Dawson 
giving Yankiver the name of the American Security and 
Trust Company in Washington, and the name of William 
E. Schooley, its Vice President. 
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5. On November 7, 1946, Yankiver telephoned from New 

York to Schooley in Washington and inquired 
529 whether the Trust Company was in a position to 
handle letters of credit, to which Schooley replied 
in the affirmative and on the same day, November 7, 1946, 
wrote to Mack as follows: 

“Pursuant to my conversation of even date, I will appre¬ 
ciate it very much if you will arrange to have any of your 
letters of credit, issued in our favor, made payable to our 
order. 

The National City Bank, Guaranty Trust Company, and 
the Chase National Bank, of New York, are all correspond¬ 
ents of our institution and we are well known to them. 

For your information I am enclosing a copy of our latest 
financial statement which may be of some interest to you. 

I appreciate any business that you may be able to refer 
to us.” 

i 

At that time, Schooley knew nothing about the negotiations 
above described relating to the proposed sale of flour to 
Brazil. 

6. On November 12, 1946, Dawson obtained an offer, 
good until close of business on November 14, 1946, | from 
Christensen Export-Import Corporation, of Washington, 
D. C., to supply Dawson with 7,500 tons of flour at j $5.35 
per bag f.o.b. New Orleans, payment to be made byj irre¬ 
vocable credit letter in their favor and/or assignees, or 
directly to the supplying mill. 

7. On November 13, 1946, Dawson accepted an order 
from Mack to supply Mack with 15,000 tons of flotir at 
$6.15 per 100 lb. bag, f.a.s. New Orleans, provided Mack 
would assign to the Trust Company in favor of Dawspn an 
irrevocable confirmed letter of credit, transferable and 
divisional, for 7,000 tons for shipment in November, |1946, 
with an option for 8,000 tons for shipment in December, 
1946. Mack agreed, by letter, to furnish such a letter of 
credit, but failed to do so. 
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8. On November 29, 1946, the National City Bank of 

New York sent a telegram to the Trust Company 
530 that the branch of the National City Bank in Sao 
Paulo had opened an irrevocable letter of credit in 
favor of the Trust Company for the account of the Secre¬ 
tary of Agriculture of Sao Paulo, Brazil, for $1,170,000, 
against which sight drafts could be drawn on the National 
City Bank, accompanied by consular invoices, on board 
bills of lading, insurance policy and other documents evi¬ 
dencing shipment of 7,500 tons of flour, 72% extraction, 
in 100 lb. bags, in one shipment c.i.f. Santos, Brazil, the 
credit expiring December 20, 1946, which credit the 

National Citv Bank confirmed. 

•/ 

9. On November 29, 1946, the National City Bank of 
New York also sent to the Trust Company a formal letter 
of advice confirming the opening of the credit described 
in the above paragraph. 

10. On November 29, 1946, Bueno sent a telegram from 
Sao Paulo to the Trust Company stating that the credit 
was being opened in favor of the Trust Company and re¬ 
quested the Trust Company to notify Mack for the atten¬ 
tion of Yankiver. 

11. On Monday, December 2, 1946, the documents de¬ 
scribed in the three preceding paragraphs were received 
in Washington by the Trust Company, which sent a tele¬ 
gram on the same day to Mack in New York notifying 
Mack of the opening of the credit and stating that Dawson 
believed that performance could not be effected by 
December 20th. 

12. On December 2, 1946, William E. Schooley, Vice 
President of the Trust Company, also telephoned William 
J. Cosgriff, Assistant Cashier (later Assistant Vice Presi¬ 
dent) of the National City Bank, who was in charge of its 
Commercial Credit Department of that Bank, that the 
Trust Company refused to accept the letter of credit and 
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inquiring whether the credit could be amended in 
531 favor of Dawson and/or assignee, which informa¬ 
tion Cosgriff cabled to the branch of his Bank in 
Sao Paulo. 

13. On December 3,1946, the branch of the National City 
Bank in Sao Paulo cabled Cosgriff that the credit would 
be amended in favor of Dawson and/or assignee, provided 
the Trust Company w T ould accept full responsibility for 
fulfillment of the contract to furnish the flour to Brazil. 
Cosgriff telephoned this information to the Trust 
Company. 


14. On December 3, 1946, Yankiver came to Washington 
and discussed the matter of the credit with R. H. Mitten- 
dorff, Assistant Chief Clerk of the Trust Company, who 
made no commitment on behalf of the Trust Company. 


15. On December 4, 1946, the Trust Company wrote to 
Cosgriff and to Dawson that the Trust Company would not 
accept the amended credit inasmuch as the Trust Company 
would not accept full responsibility for fulfillment of tihe 
contract. 


16. On December 6, 1946, Mack wrote to the Trust Cotn- 
pany asking whether it would assure Brazil as to Dawsop’s 
ability to deliver the flour and stated that Yankiver would 
be in Washington on December 9, 1946, “to see you and 
trv to work out this deal.” 


17. On December 9, 1946, Yankiver came to Washington 
and had a conference with Schooley and Dawson, in whiph 
he suggested that the Trust Company assign the credit to 
Dawson and then have Dawson reassign the credit to the 
Trust Company as collateral security for money to be 
advanced by the Trust Company to Dawson to pay for the 
flour, but Schooley declined to enter into any suph 
arrangement. 

532 18. On December 18, 1946, Mack wrote SchoolPy 

that Bueno had returned to New York “in an effort 

i 

i 

i 

i 
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to clarify the situation having to do with the letter of 
credit” and it was possible that Brazil would enter into 
a proposal whereby the Trust Company would remain as 
beneficiary in the letter of credit, without responsibility to 
the Trust Company, by having the Trust Company act as 
a clearing house for the documents. In the letter, Mack 
further said: “We, as agents for the Government of Sao 
Paulo, are extremely anxious to consummate this deal 

* • • n 

19. On December 19, 1946, a conference was held in the 
office of Daniel W. Bell, President of the Trust Company, 
in Washington, at which the following were present: 
Yankiver, Bueno, Dawson, Schooley, Mittendortf and Bell. 
Bueno and Yankiver urged that some arrangement be 
made to use the letter of credit because it would cost 
$16,000 in taxes to have a new credit opened. At this con¬ 
ference, there was a discussion of the previous proposal 
to have the Trust Company assign the credit to Dawson 
and to have Dawson reassign to the Trust Company, but 
Bell, after telephoning to the Trust Company’s attorney, 
refused to enter into such an arrangement. The confer¬ 
ence ended without any agreement being reached with 
respect to the disposition to be made of the credit. 

20. On December 20, 1946, the date on which the original 
letter of credit would have expired by its terms, Bueno 
received a cablegram from the Secretary of Agriculture 
of Sao Paulo stating that he had authorized the Bank to 
extend the credit to January 20, 1947, to pay an increase 
in ocean freight and to permit the Trust Company to 

transfer the credit. On December 20, 1946, the 
533 branch of the National City Bank in Sao Paulo sent 

a similar cable to the Bank in New York. 

21. On December 24, 1946, Mack tendered to Bueno a 
written proposal whereby Mack offered to pay Bueno a 
commission of 34£ per bag (which would have amounted to 
about $51,000 on 150,000 bags) on all American flour sold 
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to Brazil and 17^ per bag on Canadian flour, but the pro¬ 
posal was not accepted by Bueno. 

22. On December 25, 1946, Bueno, “representing Sec¬ 
retary Agriculture” of Sao Paulo, sent a telegram to the 
Trust Company that he would call at National City Bank 
in New York the next day and then make an appointment 
to call on the Trust Company in Washington “to give 
solution Government flour.” 

i 

23. On December 26, 1946, Bueno came to Washington 
and asked Schooley to arrange a meeting with Dawson, 
whereupon Schooley telephoned Dawson, who met Bueno 
and went with him to the Mayflower Hotel, unaccompanied 
by Schooley. There Bueno told Dawson that as his efforts 
to get flour from Mack were unsuccessful, he would have no 
further dealings with Mack, but urged Davrson to make an 
attempt to get the flour and he offered orally to divide the 
difference between the price paid by Brazil and the cost of 
the flour, plus certain expenses, 25% to Dawson and 75% 
to Bueno. This agreement was confirmed in writing be¬ 
tween Bueno and Dawson on January 15, 1947, but the offi¬ 
cers of the Trust Company did not hear of it until after 
this action was filed. 

24. On December 27, 1946, Dawson had a telephone con¬ 
versation with R. W. Alcorn, representing Kansas Milling 
Company, who agreed to supply 150,000 bags of flour, and, 

at Dawson’s request, Alcorn sent a telegram to the 
534 Trust Company to that effect, but the Trust Comi- 
pany was closed on Saturday, December 28, 1946, so 
that the telegram was not received by Schooley until 
Monday, December 30, 1946. 

i 

25. On December 30, 1946, Bueno called on Cosgriff ifi 
New York and on the same day Schooley and Cosgriff had 
a telephone conversation, Cosgriff having learned from 
Bueno or Schooley that the Kansas Milling Company could 
supply the flour, such information originating with Daw-r 
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son after lie obtained the name of the Kansas Milling 
Company from Alcorn. Cosgriff informed Schooley that 
Brazil had authorized assignment of the letter of credit, 
whereupon Schooley indicated a willingness to make the 
assignment to the Kansas Milling Company and wrote to 
Cosgriff on December 30, 1946, referring to their telephone 
conversation and saying “* * * we have today assigned an 
irrevocable letter of credit number 66756 to the Kansas 
Milling Company, Wichita, Kansas,” although he did not 
actually sign any other written document to that effect. 

26. On December 30, 1946, Cosgriff sent a supplemental 
letter of advice to the Kansas Milling Company stating 
that his Bank was instructed by its branch in Sao Paulo, 
by order of the Trust Company, to issue the credit to the 
Kansas Milling Company, and a copy of the letter of advice 
was sent to the Trust Company. The supplemental letter 
of advice authorized the Kansas Milling Company to draw 
drafts on the National City Bank for the entire sum of 
$1,170,000, plus an increase in ocean freight, provided the 
drafts were accompanied by the documents required by the 
original letter of credit, and extended the credit to Janu¬ 
ary 20, 1947. 

27. Some time early in January, 1947, Yankiver heard that 
the letter of credit had been assigned and asked Schooley 

for the name of the assignee, but Schooley, after 
535 consulting Cosgriff, informed him that the name of 

the assignee mill was confidential and would not be 
disclosed to him as neither Mack nor Yankiver was a party 
to the letter of credit. 

28. The original and supplemental letter of credit recited 
that they were issued subject to the “ ‘Uniform Customs 
and practice for Commercial Documentary Credits’ (fixed 
by the Seventh Congress of the International Chamber of 
Commerce).” Article 49 of the Rules issued by the Inter¬ 
national Chamber of Congress provided: 
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“ A credit can only be transferred on the express author¬ 
ity of the principal. In this case the credit can be trans¬ 
ferred once only, and on the terms and conditions specified 
in the original credit, with the exception of the amount of 
the credit and of the time of validity, which both may be 
reduced.” 

29. On January 25, 1947, the expiration of the credit 
having been further extended to January 30, 1947, the flour 
was shipped from New Orleans to Brazil, Dawson having 
gone to New Orleans and made arrangements therefor. 

30. On February 17, 1947, the Kansas Milling Company 
sent the Trust Company a check for $3004.00 for its banker’s 
commission at the customary rate of 14 of 1% (the increase 
in ocean freight having increased the amount of the credit 
from $1,170,000 to $1,201,746.26) and sent the National 
City Bank of New York a check for $1,502.14 for its 
banker’s commission at Vs of 1%. The Trust Company 
received no other compensation or money in connection 
with the entire transaction. 


31. The proposal to have the letter of credit issued to 
the Trust Company originated with Dawson, not with Mack. 

i 

32. The Trust Company and Mack had no agreement 
with respect to the letter of credit and the Trust 

536 Company did not agree at any time to act as Mack’s 
agent in the transaction. • 


33. As soon as notice of the issuance of the letter! of 
credit was received by the Trust Company, the Trust Com¬ 
pany refused to accept it, always continued to do so and 
always refused to accept any responsibility in connection 
therewith or to guarantee fulfillment of the underlying con¬ 
tract. 


T. Alan Goldsborough, 

Judge 1 


i 


Sept. 27th, 1950. 
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537 Conclusions of Law. 

1. The Defendants did not engage in a conspiracy 
to eliminate the Plaintiffs from the transaction alleged in 
the complaint or to deprive Plaintiffs of any profits in con¬ 
nection therewith. 

2. The Trust Company’s principal was the Government 
of Sao Paulo, Brazil, which originated the letter of credit 
and, through the National City Bank of New York, au¬ 
thorized the Trust Company to assign the credit to the 
Kansas Milling Company. 

3. Plaintiffs, who were not named in or parties to the 
letter of credit, were never entitled to control its dispo¬ 
sition. 

4. In assigning the letter of credit to Kansas Milling 
Company pursuant to authorization from Brazil, the Trust 
Company violated no duty owing to Plaintiffs, was under 
no obligation to notify Plaintiffs thereof or to inform them 
of the name of the assignee. 

5. Plaintiffs are not entitled to recover from the defen¬ 
dant Trust Company the sum of $105,000 claimed in the 
complaint, or any sum whatever. 

T. Alan Goldsborough, 

Sept. 27th, 1950. Judge. 

• •**••#*•• 

538 Filed May 31 1950 

Judgment on Finding of Court 

This cause having come on for hearing before the Court 
without a jury, on May 23, 1950 and after this cause is 
heard, the Court this 31st day of May, 1950 finds in favor 
of the defendants on plaintiffs’ complaint and in favor 
of the plaintiffs on the counter-claim of the defendants 
Dawson. 
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Wherefore, it is adjudged that the said defendant, Amer¬ 
ican Security & Trust Co. recover of the said plaintiffs, 
its costs. 

Barry M. Hull, Clerk. 
By direction of T. Alan Goldsborough. Judge. 

By Paul A. Roser, Deputy Clerk. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

i 

3 PROCEEDINGS j 

Mr. Reich: I should like to introduce to the Court Mr. 
Slaughter, a member of the New York Bar, who will try this 
case. 

The Court: Very happy to have you. 

Mr. Reich. At the same time, may I hand up this trial 
memorandum prepared by Mr. Slaughter? 

Mr. Craighill: Perhaps I should hand up a little memo¬ 
randum, too. 

Mr. Geiger: On behalf of Defendants Dawson, I cannot 
hand up a memorandum. I was only handed the plaintiffs’ 
memorandum this morning. 

i 

• # * • * # # # • • 

j 

65 Maurice Yankiver was called as a witness by and 
on behalf of the plaintiffs, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Slaughter: 

Q. Give your full name. A. Maurice Yankiver, Y-a-n-k-i- 
v-e-r. 

Q. Where do you reside, Mr. Yankiver? A. 12 Charles 
Street, New York City, New York. 

Mr. Geiger: Would you mind keeping your voice up? 
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The Court: If you don’t mind, will you lean back 

66 in your seat, so I can hear you, too, sir? 

The Witness: Yes. 

By Mr. Slaughter: 

Q. Mr. Yankiver, in 1946, were you associated with the 
firm of John Mack Associates? A. I was. 

Q. What business was John Mack Associates engaged in? 
A. General export. 

Q. Were they— 

The Court: General what, sir? 

The Witness: Export. 

By Mr. Slaughter: 

Q. Were they merely brokers, or were they buyers and 
sellers in the trade? A. We were buyers and sellers. 

Q. Where were they engaged in business? A. 90 West 
Street, New York City. 

Q. Was that a partnership? A. It was. 

Q. Composed of— A. John Mack, Dugal Campbell, and 
Frank Sheperd. 

Q. Mr. Sheperd has died since the commencement of this 
action? A. Has since died. 

Q. What were your particular duties with the firm ? 

67 A. I was the export manager. 

Q. Under what arrangement did you work with 
this John Mack Associates? A. I was employed under a 
salary and bonus arrangement. 

Q. What do you mean by “bonus arrangement,” a par¬ 
ticipation? A. I participated in the— 

Q. Profits of the business? A. —profits. 

Q. That you brought in or consummated for the firm? 
A. Yes, sir. 

Q. You have an interest in the outcome of this litigation? 
A. I have. 

Q. Now, in the month of September, or early October, 
did you meet one Mario da Cunha Bueno? A. Yes, sir. 


I 
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Q. And who was he? A. Mario da Cunha Bueno was the 
president of a bank in Sao Paulo, Brazil, who was in this 
country attempting to purchase flour, both Canadian and 
American, for shipment to Brazil. 

Q. Did he advise you who he represented at that time? 
A. He told us at the time that he represented the Govern¬ 
ment of Sao Paulo, Brazil. i 

68 Q. Now, did you have some negotiations with 
him relative to the sale of flour? A. We did. 

Q. To the State of Sao Paulo? A. We did. 

Q. Who participated in those negotiations on behalf of 
John Mack Associates? A. I did, sir. 

Q. Did Mr. Mack participate in the actual negotiations? 
A. No, sir. 

Q. What happened with respect to those negotiations? 
A. Mr. Bueno told us that he wanted to purchase in the 
United States, 15,000 tons of floor for the Government of 

I 

the State of Sao Paulo. Flour at that time was under ex¬ 
port license regulations. 

We made application for an export license for the flour; 
and were then approached by a David Lyle Company, who 
told us that they had flour that was licensed; they could 
provide us with a license and the flour for shipment to 
Brazil. 

We subsequently issued an order to David Lyle, which 
was turned back to us; and they asked that the order be 
made out to ‘ ‘ David Lyle and/or its assignees, the Dawson 
Export Company of Washington, D. C.” 

Q. Now, going back to your negotiations with Bueno, 
how did those negotiations finally culminate ? A. In a let¬ 
ter of credit. 

69 Q. Did they eventuate in a sale to the State of Sao 
Paulo? A. We eventually sold the State of Sao 

Paulo, 15,000 tons of American flour. 

Q. I show you a cable dated October 31, and ask you if 
you received this cable? A. Yes, sir; we received this cabled 
Mr. Slaughter: I offer that cable in evidence as Plaint 
tiff’s Exhibit 1. 
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(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 1, for identification.) 

Mr. Slaughter: May I read that, Your Honor; or would 
you like to see it? 

The Court: I can get a little more out of it if I read it, 
sir. 

I have read it, sir. 

By Mr. Slaughter: 

Q. Now, did you receive this cable from Mr. Bueno, also 
dated October 31? A. Yes. 

Mr. Slaughter: I offer that in evidence as Plaintiffs’ 
Exhibit 2. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 2 for identification.) 

70 By Mr. Slaughter: 

Q. Did you receive this cable from Bueno, dated Novem¬ 
ber 8,1946? A. Yes. 

Mr. Slaughter: I offer that in evidence as Plaintiffs’ 
Exhibit 3. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 3 for identification.) 

By Mr. Slaughter: 

Q. Now, Mr. Yankiver, through whom and how did you 
first come in contact with the Dawson Export Company? 
A. Through a Mr. Louis Varella. 

Q. Who was Mr. Louis Varella? A. He told us that he 
was associated with Dawson Export Company, and he was 
their New York representative. 

Mr. Geiger: I move that go out. You can’t prove 
agency— 

The Court: I didn’t hear you, sir. 

Mr. Geiger: I say, I object to that, and move that that 
go out, what Mr. Varella told them as to who he was. 
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The Court: It is subject to the exception. If it turns 
out later he had no authority, I will strike it out, sir. 

• • * • • • • • • • 

71 By Mr. Slaughter: 

Q. You say that this order was given through Mr. 
Varella? A. Yes, sir. 

Mr. Slaughter: I offer that for identification. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 4 for identification.) 

Mr. Craighill: May I say this, in order to save time? 
I do make the point that they are not admissible as to the 
American Security & Trust Company. We had no part in 
these transactions, and these cablegrams that have been 
offered in evidence, so far. I feel, as applied to us, they 
are not admissible, not showing any notice to us. I do not 
want to be constantly jumping up and making these objec¬ 
tions. It is understood that I object. 

72 Mr. Slaughter: I may say that I am now about to 
offer in evidence the contract that was made with 

Dawson Export Company. And in testimony which I am 
about to offer, I offer as against all three of the defen¬ 
dants. 

The Court: On the theory, legally speaking, there was 
a conspiracy? 

Mr. Slaughter: Yes, sir; upon the idea whether they 
knew it at the time that eventually it came to their atten¬ 
tion. 

The Court: It will go in subject to exception. 

Mr. Geiger: May we have a general objection subject to 
their connecting these up later? 

The Court: Of course, when you say a general objec¬ 
tion, I do not know how much ground you are covering. 

Mr. Geiger: I mean an objection to each of these items, 
except for the element of conspiracy not being admissible 
against the defendant Dawson, let us say, for whom I speak. 
The Court: It is a little risky. 
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Mr. Geiger: If the Court will indulge me, I will object 
as the situation goes along. 

The Court: I think that is better. 

By Mr. Slaughter: 

Q. When was the first time that you had any personal 
contact with Charles E. Dawson? A. Sometime toward the 
end of November. 

73 Q. When were you in personal contact with him? 

When I say “personal contact,” I also include tele¬ 
phone communication. A. We were in personal contact by 
telephone with Mr. Dawson shortly after the order was re¬ 
written to include David Lyle and/or Dawson Export Com¬ 
pany. : : 

Q. That was in the last days of October or the early part 
of November, 1946? A. Yes, sir. 

Q. Now, did you negotiate with Mr. Varella and also with 
Mr. Charles Dawson for the purchase of 15,000 tons of 
flour? A I did. 

Q. And did you eventually on November 11 receive from 
Dawson Export Company this letter dated November 11, 
1946? A. Yes, sir. 

Mr. Slaughter: I offer that in evidence. 

Mr. Geiger: No objection. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 5, for identification.) 

Mr. Slaughter: I would like to include with that offer a 
telegram from the Dawson Export Company which cor¬ 
rected, apparently, what was a typographical error. 

Mr. Geiger: May I see the telegram? 

Mr. Slaughter: Yes. 

74 Mr. Geiger: Yes, that is quite all right. 

Mr. Slaughter: The letter and the telegram are 
one exhibit. 

Will you produce the original of the letter dated Novem¬ 
ber 13, from Mack to Dawson? 

Mr. Geiger: Yes, sir. 
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By Mr. Slaughter: 

Q. On November 13, 1946, did yon write this letter! to 
Dawson Export Company? A. Yes. 

Q. Were the pencil marks on the letter at the time it 
was sent to Dawson? A. No, sir. \ 

Mr. Geiger: We will stipulate that we have, in the course 
of the years, defaced the letter with pencil marks; that as 
delivered, they did not contain those pencil notations. ' If 
it will convenience you, we would like to substitute photo¬ 
stats for whatever original documents we produce. 

Mr. Slaughter: I will be glad to do it, if it is satisfactpry 
to the Court. i 

The Court: Perfectly satisfactory. i 

Mr. Slaughter: I offer that in evidence. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 6 for identification.) 


The Court: What is the significance of this state- 
75 ment, “you wdll provide a performance bond equal 
to the amount of the cost incurred in opening and 
assigning the letter of credit, said bond to be established in 
favor of John Mack Associates”? 

The Witness: Normally, sir, if the supplier of any com¬ 
modity was unknown, and had no actual background in the 
supply of one basic commodity, it was common practice 
that he supply a performance bond in the same amount 
guaranteeing the performance of his end of the contract. 

So, if the contract were not eventually fulfilled, at least 
the people who opened up the letter of credit would suffer 
no monetary loss incurred in opening up the letter of credit. 

Mr. Slaughter: Your Honor, the cost of opening up a 
letter of credit at one time or another as bank cost has been 
substantial— 

The Court: Various costs connected with it? 

Mr. Slaughter: In other words, they would guarantee by 
giving a bond that there would be no expense to the opener 


i 





40 


of the letter of credit by reason of their failure to perform 
the contract. 

The Court: All right. 

Mr. Craighill: I would like at this time to object to all of 
the exhibits that have been presented so far by the plain¬ 
tiff on the ground that they were never brought to 

76 the attention of the American Security & Trust 
Company. 

The Court: All right. 

By Mr. Slaughter: 

Q. In November, on November 13, did you receive that 
telegram from the Dawson Export Company? A. Yes, sir. 
Mr. Slaughter: I offer that in evidence. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 7 for identification.) 

Mr. Craighill: I make the same objection. 

Mr. Geiger: No objection on the part of the defendant 
Dawson. 

The Court: These various documents, in so far as the 
American Security & Trust Company, are admitted subject 
to exception. 

(Whereupon, Plaintiffs’ Exhibits Nos. 1, 2, 3, 5, 6, and 7, 
were received in evidence.) 

The Court: Of course, if there is no conspiracy estab¬ 
lished, they would not be admissible up to this time, at least. 
If you establish a conspiracy, of course, any evidence that 
binds one, binds all. 

Mr. Slaughter: Your Honor, I think that my own reac¬ 
tion to it is that they are admissible if there was subsequent 
knowledge that there was a contract. In our view these let¬ 
ters presently are offered for the purpose of showing 

77 that there was a contract with Dawson. 

The Court: It is a perfectly simple proposition, 


sir. 
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If you prove your conspiracy, of course, anything that 
is evidence against one of the conspirators is evidence 
against all. If you do not prove the conspiracy, I do hot 
know what my ruling would be. I cannot tell in advance. 

Mr. Slaughter: What I have to say, I will reserve until 
that time arrives. 

I would like particularly to call the Court’s attention to 
that telegram, for the reason that great stress was laid in 
the opening upon the fact that we had referred to a pur¬ 
chase of 7500 tons of flour, where as that telegram indi¬ 
cates that there was acceptance of our order for 15,000 tons, 
only to the extent of 7,000 tons. 

The Court: All right. 

By Mr. Slaughter: 

Q. Now, Mr. Yankiver, do you recall the method used for 
the delivery of plaintiffs’ Exhibit 6 to Dawson? In other 
words, how was that letter delivered, if you recall? A. I 
think I brought this letter with me when I came to Wash¬ 
ington to see Mr. Dawson. 

Q. How do you account for the fact that that letter is 
dated November 13, and that this telegram of acceptance 
is also dated November 13? A. This telegram was 
78 delivered to our office at 6:15 p.m., on the evening of 
November 13. 

Q. You are referring to Plaintiffs’ Exhibit— A. No; 7. 
And we probably saw it for the first time on the morning 
of November 14, at which time I was already back in New 
York. 

Q. You are sure, Mr. Yankiver, that that was delivered 
in person to Mr. Dawson there, or whether Mr. Dawson was 
in New York. A. I am not certain whether I was the one 
who delivered it, or whether Mr. Dawson himself was in 
New York. 

Mr. Geiger: Just to save time, I do not think there is any 
issue as to the fact that there was— 
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Mr. Slaughter: The only point I am making is that one 
of them is dated the same date as the other. One of them 
is a letter, and the other is a telegram. There must have 
been a delivery in person of the letter. That is all I want 
to explain, for the sake of the record. 

By Mr. Slaughter: 

Q. Now, Mr. Yankiver, is there anything unusual in the 
trade selling goods for export, contracting to sell goods for 
export, which you do not have at the moment that you enter 
into your contract? A. Nothing unusual about that at all. 

Q. Is that common in ordinary transactions, cus- 

79 tomary, in the export and import field? A. Quite 
common. 

Q. That you make an agreement to deliver and then go 
out in the market and acquire what you agreed to deliver? 
A. Yes, sir. 

Q. At the time you got this confirmation from Sao Paulo, 
on October 31, you did not have the flour to fill the order? 
A. No, sir. 

Q. And you dealt with Dawson for the purpose of pro¬ 
curing the flour? A. Yes, sir. 

Q. Had any representations been made by Mr. Varella 
concerning Dawson’s ability to supply the flour? A. Mr. 
Varella informed us that Dawson Export Company was 
well able to supply 15,000 tons of flour. 

Q. Now, in the early part of November, and the first part 
of October, was a license required, Government license, to 
export flour to Brazil? A. Yes, sir. 

Q. When was that license requirement, if you can recall, 
taken off? A. On or about November 12,1946. 

Q. I call your attention to the fact that in Plaintiffs’ 
Exhibit 5, a price, which originally appeared in typewriting, 
was $6.35 per bag of 100 pounds, and that later, or 

80 subsequently the price was changed to $6.15, both 
by correction and by writing the figure $6.15 in ink. 

Can you advise the Court why that was? A. Yes, sir. The 



43 


price of $6.35 was arrived at because we were told by Mr. 
Dawson that the expense of getting a license for the export 
of the flour was 20 cents per bag. When the order was 
finally confirmed by Mr. Dawson, it was no longer neces¬ 
sary to have a license. It was on general license. So, the 
price was reduced by 20 cents, to $6.15 per hundred. 

Q. Was anything done by you in respect to having a let¬ 
ter of credit opened in your favor or anybody else’s favor, 
by the State of Sao Paulo, to pay for the flour which you 
had sold them? I say “by you. ,, I mean, by John Mack 
Associates. A. Yes, sir. We asked for a letter of credit 
in the amount of $1,170,000, to cover the original export of 
7500 tons of flour during the month of November. Bueno, 
during telephone conversations, to Brazil, and during the 
time he was there, made it clear that inasmuch as John 
Mack Associates were not traditional flour exporters^ it 
would be extremely difficult to have a letter of credit in that 
amount opened in our name. 

We then asked whether it was possible to have such a let¬ 
ter of credit opened to Dawson Export. The same 
81 objection held for John Mack held true for Dawson 
Export Company. They were not traditional flour 


exporters. 

Mr. Bueno then suggested that the letter of credit be 
opened up to a reliable institution or mill supplying the 
flour. Mr. Dawson was unwilling to give us the name of the 
mill, but he did give us the American Security & Trust 
Company, who would finance the purchase of the flour,: if 
we opened up the letter of credit to the American Security 
& Trust Company, and he would then be able to purchase 
the flour and eventually get it down to Brazil. 

Q. Now, did you have a telephone conversation with Mr. 
William Schooley of the American Security & Trust Com¬ 
pany on or about the 7th day of November, 1946? A. I did. 

Q. Under what circumstances did you call Mr. Schooley? 
A. Yes, sir, I called him. 

Q. From New York? A. Yes, sir. 


i 
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Q. Under what circumstances did you call Mr. Schooley? 
A. Mr. Dawson had advised us that the American Security 
& Trust Company was his bank, that he had talked this deal 
over with the American Security & Trust Company, and 
that the man he had spoken to about it was Colonel 
Schooley. I called Colonel Schooley then and told him 
that in regard to the deal having to do with the Daw- 

82 son Export Company supplying flour for the State 
of Sao Paulo, that a letter of credit was about to he 

opened up, and I asked Mr. Schooley whether he had any 
objection to that letter of credit being opened in the name 
of American Security & Trust Company. 

Mr. Schooley said that he had no objection to that what¬ 
soever, and subsequently sent us a letter to that effect. 

Q. Did you tell Mr. Schooley in that conversation any¬ 
thing about your sale to the State of Sao Paulo? A. Yes. 
The Court: Right at that point, have you got the letter? 
Mr. Slaughter: Yes, sir. 

By Mr. Slaughter: 

Q. Is this the letter which you referred to (indicating)? 
A. Yes, sir, this is the latter. 

Mr. Slaughter: I offer that letter in evidence. 

The Court: You had better show it to counsel. 

Mr. Slaughter: Yes, sir. 

(The document referred to was marked Exhibit No. 8, 
and received in evidence.) 

By Mr. Slaughter: 

Q. Now, in that conversation you had with Mr. Schooley, 
was anything said about the American Security act- 

83 ing for the account of John Mack? A. I asked Mr. 
Schooley if we could open a letter of credit in the 

name of American Security & Trust Company, which would 
mean that they would hold for our account any profits de¬ 
riving from the actual sale of flour, which would be supplied 
by Mr. Dawson. 
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The Court: Which would be what? 

The Witness: Winch would be supplied by the Dawson 
Export Company, flour. i 

The Court: Mr. Reporter, read the answer. 

_ j 

(Whereupon, the indicated answer was read back by the 
reporter.) 

The Court: Did you say to him, “which would meah”? 
The Witness: Which would be supplied. 

The Court: Did you say to him, “which would mean”? 
Read that over. 

(Whereupon, the indicated answer was reread by the re¬ 
porter.) 

The Court: Did you say to him, to Mr. Schooley, “which 
would mean,” or are you telling me, “which would mean”? 

By Mr. Slaughter: i 

Q. Do you understand what the Court is asking you? 
Did you say to Mr. Schooley, “Will you have a letter of 
credit opened in your favor, which will mean you will hold 
the profits for us,” or is that something you are just 

84 telling the Court? A. No, sir. I told Mr. Schooley. 
He understood that American Security & Trust Com¬ 
pany would hold the profits for our account. 

The Court: All right. 

• « • • • • •, • 

85 Let me put it this way, Mr. Yankiver— 

The Court: State as nearly as you can what the 
conversation was between you and Mr. Schooley. 

The Witness: I asked Mr. Schooley—I told him who 
we were, who I represented, and I asked Mr. Schooled if 
he was familiar with the Dawson Export Company. He 
said that he was familiar with the Dawson Export Cqm- 
pany. Mr. Schooley said that the Dawson Export Com¬ 
pany was an account of the American Security & Trust 
Company. I explained to Mr. Schooley that we were nego- 

i 

i 
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tiating for the purchase of a large amount of flour from 
the Dawson Export Company, and that a letter of credit 
in a very substantial amount would shortly be opened, and 
asked Mr. Schooley whether he would have any objection 
to having the letter of credit opened up in the name of the 
American Security & Trust Company. 

By Mr. Slaughter: 

Q. Now, a moment ago you stated that you told Mr. 
Schooley that this would mean that eventually they would 
hold the profits for the account of the parties interested. 
Was that the end of your conversation at that time? A. 
Yes, sir. 

Q. Did you have a communication with Bueno in which 
you told him that the American Security & Trust Company, 
that you had an arrangement with the American Security 
& Trust Company under which the letter of credit 
86 should be opened in their name? A. Yes, sir. 

Q. When did that occur? 

Mr. Craighill: I object to any conversation between 
those two, at which American Security & Trust was not 
a party. 

Mr. Geiger: Same objection on behalf of Defendant 
Dawson. 

The Court: Bead the question, Mr. Reporter. 

(The question was read, as follows: “Did you have a 
communication with Bueno in w T hich you told him that the 
American Security & Trust Company, that you had an ar¬ 
rangement with the American Security & Trust Company 
under which the letter of credit should be opened in their 
name?”) 

The Court: I will have to sustain that objection. Ask 
him whether or not he had a conversation with Mr. Bueno, 
and what was the result of the conversation; wiiat took 
place as a result of the conversation, if you see fit to do it. 
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By Mr. Slaughter: 

Q. Did you have a conversation with Mr. Bueno concern¬ 
ing the opening of the letter of credit? A. Yes, sir. 

Q. When did that occur, approximately? A. During the 
latter part of November. 

Q. Telephone conversation? A. Telephone conversation 
and cables. i 

Q. As a result of those conversations, did you re- 
87 ceive a cable from Mr. Bueno, which I show you? A. 
Yes, sir. 

Mr. Slaughter: I offer that in evidence. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 9, and received in evidence.) 

By Mr. Slaughter: 

i 

Q. Now, Mr. Yankiver, a letter of credit was opened in 
the National City Bank in favor of the American Security 
& Trust Company, wasn’t it? A. Yes, sir. 

Q. And when did you learn that that letter of credit ha,d 
been opened? A. The first part of December. 

Q. I show you a telegram, dated December 2nd, from the 
American Security & Trust Company to John Mack Asso¬ 
ciates, and ask you if you received that telegram. A. Yes, 
sir. 

Mr. Slaughter: I offer that telegram in evidence. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 10 and received in evidence.) 

Mr. Craighill: I have no objection. 

Mr. Geiger: No objection. 

92 Mr. Slaughter: I offer in evidence the photostatic 
copy of the original letter of credit addressed to the 
American Security & Trust Company by the National City 
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Bank of New York, dated the 29th day of November, 1946. 

Mr. Craighill: No objection. 

Mr. Geiger: No objection. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 11, and received in evidence.) 

Mr. Slaughter: Is it conceded that this photostatic copy 
was furnished by the American Security & Trust Company? 

Mr. Craighill: Yes. 

Mr. Slaughter: Now, Mr. Craighill, will you furnish me 
with the original telegram received from the National City 
Bank, dated the 29th? 

If Your Honor please, the document which was just of¬ 
fered in evidence is a photostatic copy of the document that 
was handed up to you yesterday. 

The Court: I have a copy. 

Mr. Slaughter: I offer this telegram in evidence. 

(Wkereupon, the said document was marked Plaintiffs ’ 
Exhibit No. 12 and received in evidence.) 

93 Mr. Craighill: I think I furnished you a copy of 
that telegram. May I suggest this: We will have 
some records here that belong to the National City Bank, 
and I believe Mr. Slaughter and I have agreed that in any 
of these cases there is no question about authenticity of the 
documents, and that we may substitute photostats for the 
originals, so as not to take the originals out of the files of 
the National City Bank, particularly. 

Mr. Geiger: That will apply to all exhibits, I assume. 

Mr. Slaughter: That is agreeable to me. That applies 
to all exhibits, whether it be documents furnished by one 
party or the other. 

Mr. Craighill: I will give you a photostat right now. 
I think I gave you one. 

Mr. Slaughter: I do not think I have that one. 
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Direct Examination (resumed) 

By Mr. Slaughter: 

■ 

Q. Now, Mr. Yankiver, I ask you if you received this 
cable from Mr. Bueno dated November 14, 1946? A. Yes, 
sir. 

Mr. Slaughter: I offer that cable in evidence. 

Mr. Craighill: I have no objection. 

(Whereupon, the said document was marked Plaintiff’s 
Exhibit No. 13, and received in evidence.) 

i 

Mr. Craighill: Will you let us eventually have l a 
94 photostat of that? 

Mr. Slaughter: Yes, I will have photostats made 
of all of these. 

i 

By Mr. Slaughter: i 

Q. Now, did you send a cable, which the paper I hand 
you is a copy of, to Mr. Bueno on November 20? A. Yes, 
sir. 

Mr. Slaughter: I offer that in evidence. 

(WTiereupon, the said document was marked Plaintiffs’ 
Exhibit No. 14, and received in evidence.) 

Mr. Craighill: It is understood that both of these last 
documents where there is no evidence yet, that the Amer¬ 
ican Security & Trust Company knew anything about 
them—I am not objecting to their authenticity at all—I do 
object to them as being admissible as against the American 
Security & Trust Company, unless it is later shown that it 
was brought to our attention. 

The Court: One thing they are valuable for, as I see it 
at this time, is as a background to show what the plaintiffs 
did after these various communications were received back 
and forth. That is what they are useful for, as one of the 
things as a background, and that is all, right now. 

Mr. Craighill: I think it is proper to tell the full story, 
but I feel that they are not admissible as binding on the 
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American Security & Trust Company. It may be 

95 perhaps only a matter of argument later. 

The Court: They are admissible subject to ex¬ 
ception. 

By Mr. Slaughter: 

Q. Now, Mr. Yankiver, did you receive a visit from Mr. 
Dawson prior to the sending out of this cable, Plaintiffs’ 
Exhibit No. 14, dated November 20? A. Yes, sir. 

Q. Can you tell the Court approximately what date Mr. 
Dawson came? A. On or about November 16, 1946. 

Q. What was the subject matter of the conversation 
which you had with Mr. Dawson on that date? A. Mr. 
Dawson came to our office, accompanied by a gentleman 
from Christensen Export of Washington, D. C., for the ex¬ 
press purpose of asking us whether it would be possible 
to advance the delivery date in the letter of credit to ex¬ 
tend the date of the letter of credit. He pointed out to 
us, at least this chap from Christensen Export Company 
pointed out to us, that it would be physically impossible to 
deliver the amount of flour that was necessary in the re¬ 
mainder of November, inasmuch as during that period there 
was a rail embargo in effect, that the number of railroad 
cars necessary to deliver that amount of flour would be im¬ 
possible to obtain, and that they would require at least two 
weeks beyond the proposed expiration date of the letter of 
credit. 

96 Q. You say letter of credit. Are you referring to 
the letter of credit, or referring to the contract you 

had with Dawson ? 

Mr. Geiger: I object to that, if the Court please. The 
man knows what he is referring to. If counsel does not like 
his answer, he should not put one in his mouth. 

The Court: Of course, the beans have been spilled al¬ 
ready. He has told the witness what he thinks about it; 
and I do not know how you are going to remedy that dis¬ 
ease. You could ask him, of course, if he is perfectly clear 
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in referring to it as a letter of credit; mightn’t it be some¬ 
thing else? That would be permissible. 

As I said before, the beans have been spilled, if you know 
what I mean. I guess you do. i 

Mr. Slaughter: Yes, sir, I do. 

Your Honor, I thought it was so obvious that the letter 
of credit was not in existence until the 29th of November. 
The contract came in existence on November 13. 

The Court: The only thing I am suggesting is to try to 
stop the leading questions. I am trying to block it before 
it starts. 

Mr. Slaughter: I do not mean to be an offender in that 
regard. In fact, I have tried not to be. 

I will withdraw the question. 

By Mr. Slaughter: 

97 Q. What did you tell Mr. Dawson in respect to his 
request for an extension of time? A. I told Mr. 
Dawson and this other chap from the Christensen Export 
that we would call Sao Paulo, and speak to Mr. Bueno, and 
make it possible for him to have the extension of time on 
the letter of credit which we anticipated daily at that time. 

Q. Did you call Mr. Bueno in Sao Paulo ? A. Yes, sir. j 

Q. Did you have a conversation with him? A. Yes, siri. 

Q. What was the subject matter of that conversation? 
A. I asked Mr. Bueno why the credits had not as yet beed 
opened up, and pointed out that the length of time left in 
November made it impossible to deliver the flour in No¬ 
vember, that we needed a period of time beyond the pro¬ 
posed date of expiration of the credit, and he said he would 
definitely make it possible to extend the credit beyond the 
date we had established before that. 

Q. Did you have any further conversation with him at: 
all at that time about any other matter? A. Yes. Mr. 
Dawson had also pointed out to us during the course of 
this conversation, that American Security & Trust Com¬ 
pany were going to finance the purchase of the flour, and 
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that he wanted the letter of credit made out to 

98 the American Security & Trust. I gave the name of 
American Security & Trust Company to Mr. Bueno, 

and he said that he would see to it that the credits were 
opened up as we had asked him. 

Mr. Craighill: I object to this statement, what Dawson 
told them, that the American Security & Trust Company 
would finance this proposition. Of course, there is no evi¬ 
dence that that was brought to the attention of the Amer¬ 
ican Security & Trust Company, and I object to that, and 
move to strike it out. 

The Court: You see, what the Court has to do, what any 
court has to do, is to evaluate the testimony after it is in. 
I do not see how I am going to strike it out. It is in, of 
course, subject to exception. If the Court finds that it is 
immaterial, insofar as the American Security & Trust Com¬ 
pany is concerned, the Court will not consider it. 

I want to get the views of counsel about the legal sit¬ 
uation. 

Now, as I understand the legal situation, as it has de¬ 
veloped up to this time, it is that Mack agreed that the let¬ 
ter of credit would be forthcoming, and that what Dawson 
was actually doing was trying to assist Mack in doing what 
he had agreed to do under the contract. Am I right, or am 
I wrong? 

Mr. Geiger: That is correct. 

99 The Court: That is the way I understand it. 
What is your view? 

Mr. Slaughter: In our view, under the original agree¬ 
ment, as Your Honor has very well said, there was an obli¬ 
gation on the part of Mack Associates to make a letter of 
credit available to Dawson. It was discovered that there 
was some difficulty in that regard because of a lack of finan¬ 
cial ability on the part of Dawson, and with Dawson’s 
agreement and consent, these various plans, which Your 
Honor is about to hear now, were entered into. 

In other words, they were a modification of the original 
contract of sale in respect to the terms of payment. 
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The Court: I probably made a mistake in mentioning 
what I had in mind, because you have to argue the case 
after it is over, and I won’t make any further comment. 
Proceed. 

By Mr. Slaughter: 

Q. Now, Mr. Yankiver, after you had received this tele¬ 
gram, Plaintiff’s Exhibit No. 10, from the American Se¬ 
curity & Trust Company, advising you that the letter of 
credit had been opened for 7500 tons of flour, what did you 
do? A. On the following day I went to Washington to see 
Mr. Dawson. 

Q. Did you see anyone else when you were in Washing¬ 
ton? A. Yes. I met Mr. Dawson at his office and 
100 asked him, inasmuch as the credits had now beejn 
opened up, what arrangements he had made at the 
bank, and Mr. Dawson pointed out that so far as he knew, 
the bank was going to finance the purchase of the flour. I 
asked him if we could not go over to the bank, and we went 
to the American Security & Trust Company, and we met 
Mr. Mittendorff. I asked Mr. Mittendorff about the financ¬ 
ing of the purchase of flour for Dawson by the American 
Security & Trust, and Mr. Mittendorff said he did not think 
that was possible. 

As an alternate suggestion, Mr. Dawson said that if the 
letter of credit could be assigned, made assignable, from 
the bank to his company, he could, in turn— 

The Court: You mean Dawson could? 

The Witness: Yes, sir. 

—in turn could reassign it to American Security & Trust 
as collateral security for any advances made to him by 
American Security & Trust. 

Mr. Mittendorff said that he thought that might be agree¬ 
able to the bank, and shortly thereafter we left the bank, 
and I came back to New York. 

Mr. Slaughter: Mr. Craighill, will you give me the origt 
inal, or agree that this is a photostatic copy of the original 
letter dated the 6th day of December, 1946? 
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Mr. Craighill: I agree to that. 

By Mr. Slaughter: 

101 Q. I ask you if you wrote a letter, of which this is 
a photostatic copy, dated December 6, to the Amer¬ 
ican Security & Trust Company. A. Yes. 

Mr. Slaughter: I offer that letter in evidence. 

Mr. Craighill: I have no objection. 

(Whereupon, the said document was marked Plaintiffs* 
Exhibit No. 15, and received in evidence.) 

Mr. Slaughter: Will you let the record show that the 
document is a photostatic copy instead of the original? 

Mr. Craighill: May I say this, that it is agreed that in 
the third paragraph, that pencil notation, “Declined,” is 
in Colonel Schooley’s handwriting? I believe we will show 
testimony that it is. Of course, it was not on the letter 
when it was written by John Mack Associates. 

Mr. Slaughter: It is conceded that that was not on there 
at the time it was sent. 

By Mr. Slaughter: 

Q. Now, upon receipt of the telegram from the American 
Security & Trust Company, dated December 2, did you send 
a telegram to Mr. Dawson, copy of which I show you? 

Mr. Slaughter: Do you have the original of that, Mr. 
Geiger, telegram dated December 2nd? 

The Witness: Yes, sir. 

Mr. Geiger: I do not know that I have it. 

102 Mr. Slaughter: Then I offer the copy in evidence. 
Mr. Geiger: We have no original. We must deny 

the existence of the original. 

By Mr. Slaughter: 

Q. Mr. Yankiver, is this a carbon copy of a telegram 
that was sent to Dawson Export Company on December 
2,1946? A. Yes, sir. 

Q. Who dictated that telegram? A. I did. 
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Q. How was it sent out, physically? A. The normal pro¬ 
cedure was to call Western Union, who sent the messenger 
up to pick up all of our telegrams. 

Q. How did you call Western Union? A. By ringing the 
signal in our office. 

Q. You have a buzzer in your office? A. Yes, sir. 

Q. Who attended to sending out this cable? A. Miss 
Janek, our secretary. 

Mr. Slaughter: I offer this for identification for the 
time being, if Your Honor please. 

Mr. Geiger: Without objecting, I want to reserve the 
right to object. Our present position is that we have no 
knowledge of the original. 

Mr. Slaughter: I would like to offer it in evidence, 
chronologically. How long will it take you to de- 
103 termine whether or not you received it? 

Mr. Geiger: By this afternoon. 

Mr. Slaughter: I offer it for identification for the time 
being, if Your Honor please. j 

The Court: All right. 

i 

(Whereupon, the said document was marked Plaintiffs ’ 
Exhibit No. 16 for identification.) 

j 

By Mr. Slaughter: j 

Q. Now, Mr. Yankiver, I show you a copy of a cable 
dated December 6 to Mr. Bueno, signed by you as an in¬ 
dividual. Was that sent to Mr. Bueno on that date, the 
original? A. Yes, sir. 

Mr. Slaughter: I offer it in evidence. 

I 

(Whereupon, the said document was marked Plaintiffs ’ 
Exhibit No. 17, and received in evidence.) 

By Mr. Slaughter: 

Q. Mr. Yankiver, I show you a copy of a cable dated 
December 3, addressed to Mr. Bueno, signed “M. Yankiver, 


i 

I 


i 
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John Mack Associates.” I ask you if the original of that 
cable was sent on December 3rd? A. Yes, sir. 

Mr. Slaughter: I offer that in evidence. 

(Whereupon, the said document was marked Plaintiffs ’ 
Exhibit No. 18, and received in evidence.) 

Mr. Geiger: No objection. 

104 Mr. Craighill: No objection. 

By Mr. Slaughter: 

Q. Mr. Yankiver, after the 3rd of December, when was 
the next time that you came to Washington to see Mr. Daw¬ 
son, or the American Security & Trust Company? A. De¬ 
cember 9. 

Q. And you saw Mr. Dawson at that time ? A. I met Mr. 
Dawson at his office, and told him that we had already made 
arrangements to put his second plan in operation, that we 
had sent cables— 

The Court: Told him what ? 

The Witness: Told him we had made arrangements to 
have the letter of credit made assignable, so that it could 
be assigned to Dawson Export Company and then reas¬ 
signed to American Security & Trust Company. 

Mr. Dawson and I then went to the American Security 
& Trust Company, where I met Colonel Schooley. 

By Mr. Slaughter: 

Q. Who was present at that conference? Yourself, Mr. 
Dawson— A. And Colonel Schooley. 

Q. Was Mr. Mittendorff there? A. I think he was. 

Q. Anyone else that you can remember? A. No one 
else. 

105 Q. What was the subject of the conference? A. I 
told Colonel Schooley about the alternate suggestion 

which had been made by Mr. Dawson on my prior visit to 
Washington. 
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Q. Are you referring to December 3? A. To the change 
of letter of credit to make it assignable, so it could be as¬ 
signed to the Dawson Export Company and reassigned to 
the American Security & Trust Company so that the Amer¬ 
ican Security & Trust Company would have collateral for 
any advances it might make to the Dawson Export Com¬ 
pany. I pointed out to Colonel Schooley also that the b^nk 
could never suffer any monetary loss inasmuch as it was 
handling not only the moneys to pay for the flour, but also 
handling John Mack’s profits, handling Dawson’s profits, 
and that there was a sufficient range between the actual 
base cost of the flour and the letter of credit to make cer¬ 
tain that the bank could not possibly lose. 

Q. What did Mr. Schooley say with respect to the pro¬ 
posal? A. Mr. Schooley thought that it, said he thought 
it might be acceptable to American Security & Trust. 

Q. Was anything else said at that conference? A. No, 
sir. 

Q. Now, when was the next time you conferred with 
Mr. Dawson and Mr. Schooley in Washington? 
106 A. On December 19. 

Q. Where did that conference take place? A. At 
the American Security & Trust Company. 

Q. And who was present at that conference? A. Mr. 
Dawson, Colonel Schooley, Mr. Mittendorff, Mr. Bueno, Mr. 
Bell, and myself. 

Q. WHho did you first see when you went to the bank? 
A. Colonel Schooley. 

Q. Did you have a conference with him when Mr. Bell 
was not present? A. No, sir. 

I introduced Mr. Bueno to Colonel Schooley. Colonjel 
Schooley said that he would call and find out whether Mr. 
Bell was free at that time. We waited a few minutes and 
went right on in to Mr. Bell’s office. 

Q. WThat was the subject of that conference? A. Mr. 
Bell said that Colonel Schooley had no right to accept a 
letter of credit made out to American Security & Trust 
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Company for our account, that the bank was not in the flour 
business, that the bank was a banking institution. 

I pointed out that the letter of credit had already been 
opened, it had been in the possession of the bank for some 
time, that nothing had definitely been done about. 

Whereupon, Mr. Bueno introduced himself to Mr. Bell as 
a banker, and said that he thought that the plan to 

107 make the letter of credit assignable to the Dawson 
Export Company and reassigned then to the Amer- 

* ican Security & Trust Company could be worked out by 
him with the authorities of Sao Paulo, Brazil, and on that 
basis there would be no reason for the deal not to go 
through. 

Q. What did Mr. Schooley say, if anything, with respect 
to that plan? A. Nothing. 

Q. Did Mr. Bell voice any objection to it? A. No, sir. 
Mr. Bell and Mr. Bueno talked about it at some length. 

The Court: Talked what? 

The Witness: Talked about it at some length, from a 
banking viewpoint, and then we left the office. 

The Court: No decision was reached at that time; is 
that right? The matter was left in the air? Mr. Bueno 
said he thought he could fix it? 

The Witness: Yes, sir. 

The Court: Was anything said on the part of any rep¬ 
resentative of the American Security & Trust Company 
that if Mr. Bueno could make this arrangement to have the 
letter of credit transferred to Dawson, and then hack to 
the American Security & Trust Company, that the Amer¬ 
ican Security & Trust Company would then act and make 
advances to Dawson, or to Mack, as the case might 
he? 

108 The Witness: At the opening of the conversa¬ 
tion, I had told Mr. Bell about the plan which had 

been worked out with Mr. Schooley. 

During the course of the conversation, when it developed 
that Mr. Bueno said that he thought that it would be def- 
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initely possible to effect these changes in the letter of 
credit, there was no objection made by anyone at the con¬ 
ference to the possible assignment of this credit and the 
reassignment. 

I understood when I left on December 19, that the deal, 
as far as John Mack Associates was concerned, was finished, 
that the assignment would eventually come through, and 
our end of the contract would have been maintained, and 
we could look forward to the receipt of the money. 

The Court: It is not a question of what you thought. 
It was a question of what was said, whether any firm com¬ 
mitment was made by the American Security Company, 
and if Bueno could effectuate the change that the American 
Security & Trust Company would then go ahead and accept 
the letter of credit from Dawson and make loans. 


Now, was that definitely done, or was not that definitely 
done ? That is a material inquiry. 

The Witness: During the course of the conference, Mr. 
Bell called an attorney for the bank, who told him that the 
letter of credit in its present form could not be used by 
American Security & Trust. 

109 The Court: Why, if you know? 

The Witness: That is when Mr. Bell explained to 
me that the American Security & Trust was in the banking 
business and not in the flour business. He further said 


that the charter of the bank made it impossible for them to 
engage in the purchase and sale of any outside commodities. 

The Court: Did he make the point that the bank could 
not extend, or agree to extend credit beyond $900,000? 

The Witness: No, sir. 


By Mr. Slaughter: 

Q. Was anything said at all concerning the limit of credit 
which the bank could extend? A. Nothing. 

Q. Either by Mr. Bell or Mr. Schooley? A. No, sir. 

Q. Now, did Mr. Bell, other than what you have testified 
to, objecting to the action of Mr. Schooley of having the 


I 

j 


j 

i 
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letter of credit originally opened in favor of the bank, voice 
any objection to the plan that you explained bad been dis¬ 
cussed on December 9? A. No, sir. 

Q. Mr. Bueno stated that be would undertake to see that 
the State of Sao Paulo, bis principal— 

Mr. Craigbill: He is leading again. You can ask what 
Bueno said. 

110 The Court: He has already said what Bueno said. 
Mr. Slaughter: I withdraw the question. 

By Mr. Slaughter: 

Q. Now, after that conference, did you bear from Daw¬ 
son at all, the conference that took place on December 19? 
A. No, sir, I think not. 

Q. When did you first learn how the flour was furnished? 
A. Sometime in the early part of January, 1947, after 
repeated efforts to get in touch with Mr. Dawson and Mr. 
Schooley, I finally called the bank again and spoke to Mr. 
Mittendorff. I asked Mr. Mittendorff what had been done 
about the credit, who had furnished the flour, when ship¬ 
ments had taken place. 

Mr. Mittendorff said he could not give me any informa¬ 
tion. I explained to Mr. Mittendorff that I had made re¬ 
peated attempts to get in touch with Colonel Schooley, and 
I thought at this time, in view of the fact that he was mak¬ 
ing it impossible for me to talk to him, that I thought the 
Colonel might better talk to me than a firm of attorneys. 
The Court: What? 

The Witness: Talk to me rather than a firm of attor¬ 
neys; that we were definitely going to take some action 
about this being kept in the dark, about what had hap¬ 
pened to the credits. 

Colonel Schooley got on the telephone. I asked 

111 Colonel Schooley who supplied the flour, when had 
shipment taken place. 

He said he did not know who had supplied the flour, that 
he saw no reason for telling me, inasmuch as John Mack 
Associates were out of the deal entirely. 
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By Mr. Slaughter: 

Q. Were you able to procure from Colonel Schooley the 
name of the bill, or the method by which the flour had been 
procured? A. No, sir. 

Q. Do you recall when you did first learn that the flour 
was supplied by the Kansas Milling Company of Wichita, 
Kansas? A. When I first learned it? 

Q. Yes. A. To the best of my memory, I think some six 
months later. 

Q. To refresh your recollection, was it after I had com¬ 
pleted the examination of these gentlemen in the action? 
A. Yes. 

Q. What attempts did you make to get in touch with Mr. 
Dawson after that date? 

The Court: After which date? 

Mr. Slaughter: After December 19. 

The Witness: I called Mr. Dawson’s office with 
112 almost clock-like regularity, in an attempt to get in 
touch with Mr. Dawson. The only person I talked 
to in Mr. Dawson’s office, was Commander Haas, who kept 
insisting that everything was going to be all right. 

By Mr. Slaughter: 

Q. Is that what he said to you? A. Yes, sir. 

Q. Did he say that he knew about the transaction? :A. 
He gave me no information at all, except to say that every¬ 
thing was going smoothly, and everything would be all 
right, that Mr. Dawson was out of town. 

Q. Did you ever succeed in speaking to Mr. Dawson? 
A. No, sir. 

Mr. Slaughter: I offer in evidence an advice of credit, 
dated December 30, 1946, from the National City Bank of 
New York to Kansas Milling Company, Wichita, Kan¬ 
sas, dated December 30, 1946. 

Let the record show that the document offered is a photo¬ 
static copy of a copy which was furnished by the American 
Security & Trust Company. 
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(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 19 and received in evidence.) 

Mr. Slaughter: If Your Honor please, I think you have 
a copy of this. 

Mr. Craighill: While we are on that, wouldn’t it 

113 prevent confusion if we read just what was said 
about the blanking out of that name? 

Mr. Slaughter: I was going to do that. 

Mr. Craighill: While we are on the point of that De¬ 
cember 30 document, there is a deposition here by Colonel 
Schooley, that I think would clear that up as to how that 
name happened to be blanked out. I have it here. 

Mr. Slaughter: Except the one with the name blanked 
out is not in evidence. 

The Court: The Court presumes that when the defen¬ 
dant’s case is on, Mr. Schooley will make his own explana¬ 
tion at that time. 

Mr. Slaughter: I might say that I had intended, before 
Mr. Craighill made the suggestion, to read that, because I 
consider it important as my part of the case. I have the 
deposition form. So, I think I have a right to read it in. 

If Your Honor please, I want to make it clear that I am 
offering that— 

The Court: It is not necessary for me to rule on it. 
Nobody objects to it. There is no use for the Court to 
exercise what mental power it has unnecessarily. 

Mr. Craighill: It is very short, and I think it would be 
enlightening to show just what occurred at that time. 

The Court: All right. 

Mr. Slaughter: I have it already marked here. 

114 It is on page 34 of Mr. Schooley’s deposition. I will 
come to that in just one minute. 

I offer in evidence a photostatic copy of a letter form 
agreement, dated January 15, 1947, between Mario da 
Cunha Bueno and Dawson Export Company. 

Let the record show that the photostatic copy was fur¬ 
nished by Mr. Geiger. 
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(Whereupon, the said document was marked Plaintiffs ’ 
Exhibit No. 20 and received in evidence.) 

V i 

115 Mr. Slaughter: I desire to read the deposition 
of Mr. William E. Schooley, taken the twenty-sev¬ 
enth day of May, 1947, and particularly that portion that 
starts at the bottom of page 34, as follows: 

j 

“Q. Did you receive a letter of credit opened by the 
National City Bank? A. I did receive a letter in favor 
of the American Security & Trust Company in the amount 
of $1,170,000. 

“Q. Have you a copy of that? A. I have a copy of the 
advice from National City Bank of New York. 

“Mr. Slaughter: I offer that in evidence to be marked 
as plaintiff’s Exhibit No. 2 for identification. 

“Q. Did the bank receive further advices with respect 
to the credit of $1,170,000? A. Yes, we did. 

“Q. Have you a copy of the subsequent advice or the 
original? A. Yes we do, sir. 

“Mr. Geiger: I shall object to its production in that it 
discloses the supplier of our flour and infringes on our 
trade secrets. I suggest this be incorporated along with 
the other issues that will be decided by the court. I want 
to interpose another objection on the ground of privilege 
between the bank and its customer, a privilege which 

116 can only be asserted or waived by the person en¬ 
titled to it, which is the customer in this instance, j 

“Mr. Slaughter: You instruct him not to produce it? 
Does the bank’s attorney instruct him not to produce it!? 

“Mr. Craighill: Mr. Geiger is making this objection oh 
behalf of the customer and so I have nothing to say 
about it. 

“Mr. Slaughter: So, as I understand it, the counsel of 
the bank does not instruct Mr. Schooley not to produce? i 

“Mr. Craighill: I am not instructing him not to do so 1 . 

“Mr. Geiger: I say further if the document is pro¬ 
duced, I believe counsel would be constrained from avail- 

i 

i 


1 
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mg themselves of the information thereby disclosed pend¬ 
ing the finding on the issues before us by the Court? I 
say for the record that I will assert that as our position 
in the presentation of the issues to the Court. 

“Mr. Slaughter: I might say this. I don’t quite see 
what you mean, by availing myself of it. I am now inter¬ 
ested in ascertaining the knowledge of the bank in this 
transaction. 

“Q. Will you furnish us a photostat copy, blank- 

117 ing out the name of the mill, until the question raised 
by Mr. Geiger has been determined? A. Yes. 

11 Mr. Slaughter: It is to be deemed marked in evidence 
with the name of the mill deleted and marked as Plaintiff’s 
Exhibit No. 3 for identification, as the advice from the Na¬ 
tional City Bank. 

“Witness: It is a confirmation of irrevocable straight 
credit from the National City Bank of New York dated 
December 30, 1946, in the amount of $1,170,000, maturing 
January 20, 1947. 

“Q. In what respect did that differ in its terms other 
than the expiration date from the terms of the advice in 
Plaintiff’s Exhibit 2 for identification? A. The only 
change I see is one statement authorizing ‘effect payment 
of freight increase up to 25 percent.’ 

“Q. Was it otherwise payable at the rate of $7.80 per 
bag? A. Yes, sir, in one shipment C. I. F. 

“Q. 7500 tons? A. Yes. 

“Q. Plaintiff’s Exhibit No. 3 for identification is to the 
credit of the bank or its assignee is it not? A. No, 

118 we never received any direct advice on assignees. 
We were told it was the amended letter of credit, 

but this advice makes the letter payable directly to the mill. 

“Q. What, if anything, did the bank do with respect to 
procuring the credit in the form as it appears in Plaintiff’s 
Exhibit No. 3? A. We did nothing, sir.” 

Now, I should like to offer in evidence the copy from 
which the name was stricken pursuant to the suggestion 
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made upon the taking of the testimony. Let the record 
show it is a photostatic copy furnished by the American 
Security & Trust Company. 

(Whereupon, the said document was marked Plaintiffs’ 

Exhibit No. 21 for identification, and received in evidence.) 

i 

Mr. Slaughter: Your Honor, in Exhibit No. 19, in evi¬ 
dence, the name of the addressee is scarcely legible. The 
attorneys have stipulated that the name is Kansas Milling 
Company, Wichita, Kansas. 

The Court: All right. 

° j 

Mr. Slaughter: I would like to continue reading the testi¬ 
mony of Mr. Schooley, at page 38 of his testimony: 
(Reading) 

“Q. Now, Mr. Schooley, I don’t quite understand, jif 
the letter of credit was opened in favor of the mill 
119 instead of the bank why the bank received a copy of 
it, or the original of it. A. The only reason I know 
is that we were originally the beneficiaries of the letter of 
credit and the letter could be assigned. 

“Q. The original? A. No, the amended one, and Mr. 
Bueno then found this mill would supply the flour and Mr. 
Dawson had asked that it be assigned to the mill. In real¬ 
ity, you don’t assign anything. All we told the National 
City Bank was that we would not accept and this other 
party would. 

“Q. In ordinary course the new letter of credit would 
have been sent direct to the mill? A. They did send it. 

“Q. But they sent it to you? A. I think mine is a car¬ 
bon copy. 

“Q. Now, after that date, Mr. Schooley, did the bank 
have any connection with this transaction referred to in 
the letter of credit in any manner? A. The only thing we 
had was a letter from the National City Bank asking for a 
commission of $1,462.50 and we also billed the Dawson Ex¬ 
port Company for a commission of Vi of one percent and 
received and customary bank charge of $3,004. 
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“Q. Now, did you at any time have possession or 

120 control of any of the funds established by that 
credit? A. No, sir.” 

I desire to continue to read from the testimony of depo¬ 
sition of Mr. Schooley which was taken on November 6, 
1947, page 16: (Reading) 

“Q. Now, Mr. Schooley, referring to Plaintiffs’ Exhibit 
No. 3, for identification, of May 27, 1947, at whose in¬ 
stance was the letter of credit opened in favor of the Kan¬ 
sas Milling Company? A. Dawson Export Company. 

“Q. Did the American Security instruct the National 
City Bank of New York to confirm the credit to the Kansas 
Milling Company? A. The original credit was opened in 
favor of the American Security and Trust Company. We 
would not accept this credit. Mr. Bueno was in New York, 
and he called directly at the National City Bank’s office. 
Mr. Cosgriff telephoned my office. 

“Q. Of the National City Bank? A. Of the National 
City Bank—and advised me that they had now found a way 
out of this difficulty. They suggested that, inasmuch as 
Mr. Dawson had found a supplier of the flour who was re¬ 
sponsible, that the letter of credit could be refused by the 
American Security and Trust Company and made 

121 payable directly to the Kansas Milling Company. 
W~e were assured at that time by the National City 

Bank that by so doing we relieved ourselves of all respon¬ 
sibility; and it was done with that understanding. 

“Q. Did you tell the National City Bank that it was sat¬ 
isfactory with you to so amend the letter of credit? A. 
I did. 

“Q. Now, I call your attention, Mr. Schooley, to the lan¬ 
guage in Plaintiffs’ Exhibit 3, in which it says that (read¬ 
ing) : ‘We are instructed by the National City Bank of 
New York, Sao Paulo, Brazil, by order of the American 
Security and Trust Company, Washington, D. C. —’ A. I 
have to refresh my memory. 
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“Q. —‘to advise you’. What did you do, if anything, 
upon receipt of that confirmation? A. I want to refresh 
my memory. 

“Mr. Slaughter: All right; take your time. A. Now, 
will you restate your question to me ? That is correct. We 
only received a copy of the confirmation having been made 
to the Kansas Milling Company. I 

“Q. Now, have you anything further to add? A. Well; 
under date of December 30, 1946, we advised Mr. 

122 Cosgriff that, in accordance with his telephone con¬ 
versation, ‘we have today assigned an irrevocable 

letter of credit, No. 66756, to the Kansas Milling Company, 
Witchita, Kansas’.” j 

The Court: We will recess for five minutes. 

(Whereupon a short recess was taken.) j 

Mr. Slaughter: I desire to offer in evidence the letteri 
from the American Security & Trust Company to Mr. W. J. \ 
Cosgriff, Assistant Cashier, National City Bank, New York, ! 
New York, dated December 30, 1946. 

(Whereupon, the said document was marked Plaintiffs’ i 

Exhibit No. 22 for identification, and received in evidence.) ! 

| 

The Court: Probably the Court just does not under¬ 
stand the language that they use. As the Court under¬ 
stands it, what actually happened was this: The first let¬ 
ter of credit was discarded and another letter of credit was 
issued to the Milling Company in Kansas, and a carbon 
copy of it was sent to the American Security & Trust Com¬ 
pany. Isn’t that what happened? 

Mr. Craighill: Yes. There was really nothing signed. 
Mr. Cosgriff, who is an expert, describes it. Another sup¬ 
plemental was issued on the master credit from Brazil. 

The Court: Lawyers have their lingo, and doctors and 
bankers have their lingo. 

Mr. Slaughter: You will hear more testimony on that, 
on that very subject that you inquired about, from 

123 Mr. Cosgriff. 
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Mr. Craighill: Physically, what happened is that this 
supplemental credit was sent to the Kansas Milling Com¬ 
pany by the National City Bank, and a carbon copy was 
sent to the American Security & Trust Company to let 
them know what had been done. 

Mr. Slaughter: Legally, we think the effect of the trans¬ 
action was ordinary assignment; that issuing a supplemen¬ 
tal letter does not change the effect of it. It was the same 
letter of credit issued to a new beneficiary, Kansas Milling 
Company. 

The Court: Maybe I will find out about it after awhile. 
It sounds simple, as I see it; but as you gentlemen explain 
it, it sounds very complicated. 

Mr. Slaughter: It is probably a defect on our part that 
that occurs. 

I offer in evidence a letter from the National City Bank 
to Mr. William E. Schooley, dated December 31,1946. 

Mr. Craighill: No objection. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 23 for identification, and received in evidence.) 

The Court: Who is the original beneficiary here? 

Mr. Craighill: American Security— 

Mr. Slaughter: American Security & Trust Company, on 
the face of the letter. Was that the import of Your 
124 Honor’s question? 

The Court: It says, “I would like to mention at 
this time that when banks assign or transfer credits at the 
request of the original beneficiaries, it is customary to 
charge the beneficiaries a commission of 1/8 of such assign¬ 
ment.” Apparently, in this case, he is referring to the 
original beneficiary as being the Milling Company. Any¬ 
how, they apparently paid it. 

Mr. Slaughter: No, they did not. 

The Court: It came out of the profits? 

Mr. Slaughter: It may have been the conduit through 
which the money came, but they did not pay it. 



69 


The Court: As this letter reads, the 1/8 of one per cent 
• would be paid by the American Security & Trust Company, 
but it could refer to the Milling Company—I do not knoyr. 

Mr. Slaughter: I think that will be cleared up. We can¬ 
not get it all in at one time. j 

The Court: All right. 

Mr. Slaughter: I offer in evidence a letter from the 
American Security & Trust Company to the National City- 
Bank, dated January 3, 1947. 

(Whereupon, the said document was marked Plaintiffs 7 
Exhibit No. 24 for identification, and received in evidence.) 

Mr. Slaughter: I offer in evidence a letter from 
125 the National City Bank to the American Security & 
Trust Company, dated January 4, 1947. 

i 

(Whereupon, the said document was marked Plaintiffsf 
Exhibit No. 25 for identification, and received in evidence.) 

Mr. Slaughter: I offer in evidence a letter from the 
American Security & Trust Company to the National City 
Bank, dated January 6,1947. 

(Whereupon, the said document was marked Plaintiffs 7 
Exhibit No. 26 for identification, and received in evidence.) 

Mr. Slaughter: I offer in evidence a letter from the 
National City Bank to the American Security & Trust Com¬ 
pany, dated January 28,1947. 

(Whereupon, the said document was marked Plaintiffs 7 
Exhibit No. 27 for identification, and received in evidence.) 

The Court: They did not waste any time making their! 
wants known, did they? ; 

Mr. Slaughter: That is right. 

The Court: Cash on the barrel. 

Mr. Slaughter: I desire to read from the further testi- j 
mony of Mr. Schooley, page 21 of the deposition of Novem- | 
ber 6,1947: (Reading) j 
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“ Cross-Examination by Mr. Craigbill: 

“Q. Col. Schooley, how and by whom was the 

126 Kansas Milling Company designated as the supplier 
of this flour, to the best of your knowledge? A. To 

the best of my knowledge, sir, Charles Dawson found this 
milling company who was ready and willing to ship the 
flour, and so he advised us that they were in a position to 
fulfill this contract. 

“Q. And you just heard his testimony, I believe. To 
whom did he designate the Kansas Milling Company as the 
supplier? A. He informed our Bank that he had arranged 
to purchase it through them, provided they would assign 
that letter of credit. 

“ Q. Do you know whether he communicated with Bueno 
or National City Bank in any way? A. I cannot answer 
that. 

“Mr. Geiger: I would like to ask you one question: You 
mentioned a conversation you had on the telephone with 
Mr. Bueno and Mr. Cogsgrift at the Bank. Is it true or not 
that you were then told by Mr. Cogsgrift they had found a 
way out of the difficulty; that the Kansas Milling Company 
was the mill, and if you could agree to an assignment di¬ 
rectly to the Kansas Milling Company, they could save the 
letter of credit? 

“The Witness: Correct, sir. 

“Mr. Geiger: You got the information from 

127 Charles relating to the documents introduced in evi¬ 
dence?” 

Is it conceded that the “Charles” referred to there is 
Charles Dawson? 

Mr. Geiger: Yes, sir. 

Mr. Slaughter: (Reading) 

‘ ‘ The Witness: Correct. ’ ’ 

Mr. Craighill: Will you read the next question, and that 
will save us doing it ? 
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Mr. Slaughter: (Reading) 

“Mr. Craighill: Q. In other words, the information to 
the Kansas Milling Company to supply the flour did not 
originate in any way through the American Security Com¬ 
pany? A. Correct, sir.” 

I desire to read from the deposition of Mr. William J. 
Cosgriff, a witness called on behalf of the defendant, Amer¬ 
ican Security and Trust Company, the testimony being 
taken by stipulation of the attorneys for the parties—page 
31. It is on page 31—no, it is on page 30. It is cross-exam¬ 
ination by “Mr. Slaughter”. (Reading) I 

“Q. Now, how long have you been in charge of the credit 
department of the National City Bank? A. I have been in 
charge of the Commercial Credit Department, since 1936. 

“Q. And that has to do with the opening of let- 
128 ters of credit both for domestic and foreign? A, 
That is correct. 

“Q. You are fully familiar with irrevocable letters of 
credit ? A. I think so. 

11 Q. And this original letter of credit was an irrevocable 
letter of credit which the American Security and Trust 
Company was the beneficiary? There is no doubt abdut 
that. A. Definitely. It was an irrevocable letter of credit. 

“Q. No one could draw against that letter of credit or 
make use of the credit, other than with the consent of the 
American Security and Trust Company? A. By reason of 
the assignment, yes. 

“Q. The original letter of credit? No one could. A. 
The original letter of credit, no one could, but the Ameri¬ 
can Security and Trust Company. 

“Q. No one could assign it without their consent. A. 
That is correct. 

“Q. And I take it that—” j 

The Court: No one could assign it without their conseht? 

Mr. Slaughter: Referring to the American Security and 
Trust Company. 
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129 The Court: I got the impression that they could 
not assign it and he could not assign it back. 

Mr. Slaughter: That would be correct understanding. 

The Court: But it says, “without their consent.’’ 

Mr. Slaughter: We are talking about this letter of 
credit, without any other fact being present—just on the 
face of it. 

The Court: But, “without their consent”—the testi¬ 
mony is, in this case, so far, even with their consent, they 
could not assign it to Dawson, and he back to them. That 
is what has been testified to, as I understand it. 

Mr. Slaughter: That is correct. 

The Court: That contradicts what you have just read. 

Mr. Craighill: Two things were necessary—authority 
from Brazil, first, had to be obtained for making transfer. 

The Court: There is nothing about consent from Brazil 
in that answer, so far. 

Mr. Craighill: That is right. 

Mr. Slaughter: (Reading) 

“Q. And I take it that the legend contained upon what 
you have referred to as the supplemental letter of credit, 
that you are instructed by the National City Bank, New 
York, Sao Paulo, Brazil, by order of the American Secu¬ 
rity and Trust Company, Washington, D. C., was 

130 true and correct? A. That is correct. 

“Q. Did Mr. Schooley ever discuss with you at 
any time as an expert or experienced man the advisability 
or feasibility of having a letter of credit opened in favor of 
a bank? A. He did not. 

“Q. Did he ever tell you that the president of the bank, 
Mr. Bell, had raised the question of the propriety of that 
being done? A. He did not. 

“Q. Now, on the 3rd of December—I take it that is the 
date you had your discussion with Mr. James P. Willett, of 
the American Security and Trust Company? I refresh 
your recollection. I am looking at a letter dated December 
4th. You can look at my copy of it. A. Yes. 
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“Q. And in that conversation it had been suggested you 
transmit to him the content? You had discussed the con¬ 
ditions of your cable from Brazil, which attached as a con¬ 
dition of assignment to Dawson Export Company and/or 
assignee, that the bank would assume responsibility for ful¬ 
filment of the contract, and he advised you on that day, Mr. 
Willett advised you on that day that the American Security 
and Trust Company would not assume such respon- 

131 sibility? A. That is correct. ” j 

I desire to read from pages 13 and 14 of the testimony 
of Charles E. Dawson, taken on May 27,1947, in this action. 
It starts at the bottom of page 12. (Reading): 

“Q. Now, since December 24, 1946, have you had coifi- 
munications by way of letter, letters, telegrams or cables 
with Bueno and from Bueno? A. After December 24? 

“Q. Yes, after December 24. A. Yes. 

“Q. You say that the conference with Bueno at your 
office took place the latter part of December. Was an agree¬ 
ment reached at that time to enter into a written contract? 
A. I would say that led eventually to a contract. 

“Q. What was the date of the contract that you have 
been referring to? A. January 15, 1947. j 

“Q. Did that concern the sale by you of flour? A. Ye^. 
“Q. How much flour? A. 6700 gross tons. 

‘ 1 Q. Has that flour been delivered pursuant to that agree¬ 
ment? A. Yes. 

132 “Q. When was it delivered? A. That delivery 
was completed on February 27,1947. 

“Q. Where was it loaded? A. At New Orleans. 

“Q. When? A. The dates were between the 18th and 
25th of January 1947. 

“Q. To whom was the flour consigned? A. The State of 
Sao Paulo, Brazil. 

“Q. How was it paid for? A. By means of letter of 
credit. 

“Q. What was the price? A. $8.00 per hundred weight. 
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“Q. Gross selling price ? A. Yes. 

“Q. C. I. F. Santos? A. Yes. 

“Q. You say the source of payment was a letter of credit 
issued? A. Yes. 

“Q. Issued by what bank? A. Banco do Estado of Sao 
Paulo, Brazil. 

“Q. Through what bank in the United States? A. 
National City Bank. 

133 “Q. In favor of whom? 

“Mr. Geiger: I object and instruct witness not to 
answer on the ground it would disclose a trade secret to a 
competitor and would disclose the source of our flour, both 
Dawson and complainant being in the flour business. 

“Q. Was the letter of credit to which you refer orig¬ 
inally opened in favor of the American Security and Trust 
Company of Washington? A. Yes, originally. 

“Q. And was it assigned by the American Security and 
Trust Company? A. I don’t know the exact banking means 
there. It seems that it was re-assigned by the Banco Do 
Estado to the seller. 

“Q. You mean by that to the mill? A. Yes. 

“Q. Who drew against the letter of credit? 

“Mr. Geiger: I object to that, and instruct witness not 
to answer for the same reason, that it would disclose the 
name of our supplier which is a confidential matter and 
privileged. 

“Q. Did the Dawson Export Company draw against the 
letter of credit? A. No, sir. 

134 “Q. Did they invoice the flour? A. No, sir. 

“Q. I might say that John Mack Associates are 
no longer engaged in the export-import business. 

“Mr. Geiger: Your complaint categorically states in the 
first paragraph: ‘That the plaintiffs John Mack, etc., co¬ 
partners trading under the firm name and style of Associ¬ 
ates are now engaged in the business of buying, selling, 
trading and generally dealing in and acting as agents, 
brokers and commission merchants in connection with the 
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purchase, sale and generally dealing in commodities, in¬ 
cluding flour, for export from the United States.’ In that 
connection I also refer to paragraph 3 of the complaint 
which reads: ‘ That the defendants Charles E. Dawson and 


Earle M. Dawson are co-partners doing business under the 
firm name and style Dawson Export Company having their 
principal place of business in the District of Columbia, that 
said defendants at all times hereinafter mentioned were 


engaged in the business, among other things, of buying, 
selling and generally dealing in flour.’ 

‘ ‘ Mr. Slaughter: So on that ground you instruct the wit¬ 
ness not to answer? ! 


“Mr. Geiger: I do. 

“Q. What was the mill price of the flour which 
135 was delivered to the State of Sao Paulo? A. $6.01 


per cwt. fob, New Orleans. 

“Q. Who paid the cost of delivery C.I.F. Santos, ocean 
freight and insurance? A. That was established and cbv- 
ered in the letter of credit. 


“Q. Was that paid by the mill? 

“Mr. Geiger: WTbose obligation was that? 

“Q. The mill price was $6.01 per cwt.? That is correct? 
A. Yes, sir. 

“Q. That is the price you had to pay the mill f.o.b. New 
Orleans? Now your obligation was to deliver C.I.F. 
Santos ? A. Right. 

“Q. How did you fulfill that obligation? A. The Banco 
do Estado set up funds to take care of necessary payments. 

“Q. They purchased C.I.F. Santos? A. Yes, sir; that 
means they paid freight, too. 

“Q. They paid it in the cost of the purchase price, didn*t 
they? A. Yes, sir. 

“Q. And who furnished the actual funds to pay 
136 the ocean freight? A. That was furnished by the 
Banco do Estado. I 


“Q. They didn’t make payment to the steamship com¬ 
pany, did they? A. No. 


I 


i 





76 


“Q. Who did? A. The mill paid the bill for them by me. 
“Q. In other words, the mill advanced it for your ac¬ 
count ? A. There was not an advance made. 

“Q. You mean that the mill drew against the letter of 
credit for the full sale price and not the mill price? A. Yes, 
sir. 

“Q. In other words, they drew not only their price of 
$6.01 but at the rate of $8.00? A. Yes, sir. 

“Q. Did the mill render the bills to the National City 
Bank for the full sale price of $8.00 per cwt. to draw 
against letter of credit? A. Yes, sir. 

“Q. And out of the difference between $6.01 per cwt. 
and $8.00 they actually laid out the cost of ocean freight, 
insurance, etc.? A. After they had received payment from 
the National City Bank for me. 

137 “Q. Now what did the mill do with the difference 
or the surplus after the payment of ocean freight, 

insurance and other expenses? A. I don’t know yet, I 
know what they were supposed to do. 

“Q. Were they obligated to turn it over to you? A. No, 
sir. 

“Q. Whom were they obligated to turn it over to? A. 
They were supposed to make distribution according to an 
agreement with me, and this has not been done as yet.” 

That was dated May 27, 1947. 

By Mr. Slaughter: 

Q. Now, Mr. Yankiver, your sale price to the State of 
Sao Paulo was $7.80, C.I.F. Santos? A. Yes, sir. 

Q. And the purchase price, as has been disclosed by the 
exhibits from Dawson, was $6.15? A. Yes, sir; F.A.S., New 
Orleans. 

Q. F.A.S. New Orleans? A. Yes, sir. 

Q. That meant that your cost of the flour was $6.15 plus 
ocean freight, and insurance to Santos? A. Yes, sir. 

138 Q. Did you investigate the market at that time as 
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to the ocean rate freight for the shipment of flour? 
A. I did. 

Q. What was the market at that time for space for ship¬ 
ment of flour from New Orleans to Santos? A. Charter! 
rates were $18.15 a long ton. 

Q. How much would that he a hundred? A. Roughly,; 
about 90 cents a hundred. 

i 

Mr. Craighill: How much? 

The Witness: About 92 cents, to be exact. 

By Mr. Slaughter: 

i 

Q. Bo you know what the insurance rate was at that 
time for shipment on flour? A. I do not remember, Mrj 
Slaughter, but approximately five or six cents per bag. 

Q. Per hundred? A. Per hundred pounds. 

Q. Will you compute for us the entire cost, C.I.F., per 
hundred on the basis of your purchase from Dawson? A, 
Approximately $7.13 per hundred pounds. j 

Q. Leaving a profit to John Mack Associates— A. Of 
67 cents per bag. 

Q. How much per ton? A. $13.40. 

Q. On the basis of 7000 tons, what would the total 
139 profit be? A. $93,800. 

Mr. Slaughter: Your witness. 

The Court: You want to add, “before taxes,” don’t you? 
(Laughter.) 

Cross-examination 

By Mr. Craighill: j 

Q. Mr. Yankiver, when did you first become associated 
with John Mack Associates? A. About October, 1945. 

Q. Do you know when the partnership of John Mack As* 
sociates was formed? A. No, sir. 

Q. In what capacity were you connected with them ? A. 
As export manager. 

Q. Now, prior to November 1, 1946, what commodities 

were they in the business of exporting? A. Heavy ma- 

| 

i 

i 

j 
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chinery, the sale of foodstuffs to Central and South Ameri¬ 
can Governments, most of which were war surplus com¬ 
modities. 

Q. You mean, war surplus? A. Foodstuffs; and the sale 
of flour, Canadian flour and American flour. 

Q. Had they been selling flour prior to November 

140 1,1946? A. Yes, sir. 

Q. To what extent, just briefly? A. The Italian 
Technical Delegation in Washington had placed an order 
with us, to the best of my recollection, for 20,000 tons of 
Canadian flour. We sold and actually delivered to De 
Swann Brothers, in Italy, Canadian flour. 

Q. Is the partnership of John Mack Associates still doing 
business or in existence? A. No, sir. 

Q. They are not engaged in any business now, that part¬ 
nership? A. No, sir. 

Q. It originally consisted of John Mack, who is sitting 
here, Frank Shepherd, and Dugal Campbell; and Shepherd 
has died? A. Yes, sir. 

Q. Do you know when that partnership was dissolved? 
A. I do not believe that partnership was ever legally dis¬ 
solved. 

Q. It just ceased doing business? A. Yes, sir. 

Q. When? A. Sometime about the end of 1947, to the 
best of my recollection, Mr. Craighill. 

141 Q. When did you first meet Bueno? A. The latter 
part of September, 1946. 

Q. And under what circumstances? A. He was intro¬ 
duced to me by a mutual friend of ours. 

Q. Who was that? A. James Wilson. 

Q. Who was James Wilson? A. James Wilson was con¬ 
nected with an insurance company in New York, and a lot 
of Bueno’s business, apparently, had been done with the 
insurance company. Mr. Bueno had come to the States and 
discussed, among other things, some banking and insur¬ 
ance that was going to take place between Mr. Bueno and 
Mr. Wilson’s company. Wilson had been instrumental in 
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getting him passage quickly to the States and maintained 
a very friendly relationship with Mr. Bueno. When Bueno 
mentioned that he was interested in the purchase of flour, 
Wilson brought him up to see me. 

Q. When did you first meet Charles E. Dawson? A. The 
latter part of November, to the best of my recollection. ' 
Q. The latter part of November? A. I think so. 

Q. Did you have any telephone dealings with him prior 
to that time ? A. I think so; yes. 

Q. Now, I believe you testified that on or about 

142 October 31st, you had a firm contract to sell and de¬ 
liver 15,000 tons of flour to the Government of Sao 

Paulo in Brazil, and you made that arrangement through 
Bueno; is that correct. A. Yes, sir. 

Q. At that time did John Mack have any flour, own any 
flour? A. We did not own any flour, Mr. Craighill, but we 
had any number of people who were more than willing to 
supply us with flour. Flour was not in 'short supply in 1946. 

Q. Did you have any commitment for anything like 
15,000 tons of flour? A. We had a commitment from Mi*. 
Varela, who represented Mr. Dawson. We had an offer 
from De Swann & Company. 

Q. Did you have that commitment as early as October 31, 
when you made that contract? A. From Varela? 

Q. Yes. A. I am not certain. 

Q. That 15,000 tons of flour, at $7.80, would amount to 
$2,140,000, wouldn’t it? A. Yes, sir. 

Q. And you made this firm contract to sell 15,000 tons for 
$2,140,000, and at that time you had no definite eoip- 

143 mitment from any body, did you? A. True. 

Q. From whom did you get the name of the Ameri¬ 
can Security & Trust Company? A. From Mr. Dawson. ' 
Q. Do you know when you got it? A. The early part of 
November, about the first of November, 1946. 

Q. When you said that you had not met Mr. Dawson up- 
til the latter part of November, you simply meant that you 
had not come in personal contact with him? A. Yes, sir. 
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Q. But you had communicated, you had been in communi¬ 
cation with him? A. Yes, sir. 

Q. Early in November, 1946? A. Yes, sir. 

Q. You testified to a conversation that you had with Mr. 
Schooley on November 7,1946? A. Yes, sir. 

Q. Did you have anything in writing from the American 
Security and Trust Company at anytime that they would 
finance Dawson or that they would hold any proceeds of a 
letter of credit for the account of John Mack, anything in 
writing? A. No, sir. 

The Court: From whom? 

144 Mr. Craighill: Did they have anything in writing 
from the American Security and Trust Company, at 
anytime, that the American Security and Trust Company 
would finance Dawson Export Company or Dawson, or that 
they would hold any proceeds of a letter of credit for the 
account of John Mack? 

The Court: At what time? 

Mr. Craighill: At any time; anything in writing at any 
time. 

The Witness: No. 

Mr. Craighill: The answer is No; nothing in writing at 
anytime. 

By Mr. Craighill: 

Q. Did you, after November 7, 1946, communicate with 
the American^Security and Trust Company prior to Decem¬ 
ber 2nd, 1946, when you received the telegram from the 
American Security and Trust Company that a letter of 
credit had been issued to them? A. I don’t believe so. 

Q. You had no communication between November 7 and 
December 2nd, orally or in writing, with the American 
Security and Trust Company, in that interval between No¬ 
vember 7 and December 2nd? A. I don’t remember whether 
we had anything in writing, but at any rate, I don’t believe 
we had any conversation. 

The Court: What, if anything, happened on Novem¬ 
ber 7? 
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145 Mr. Craighill: That was the date when he said he 
had a conversation over the telephone with Colonel 

Schooley, and it was followed by a letter from Colonel 
Schooley to John Mack. 

The Court: I remember. 

By Mr. Craighill: j 

Q. Have you anything in writing, that the American 
Security and Trust Company ever agreed to act as an agent 
for John Mack Associates? A. No, sir. 

Q. Early in November, did you—understand, w’hen I say 
“you”, I mean John Mack Associates, acting through you 
or any representative of John Mack Associates—did you 
send any cable to Brazil asking that a letter of credit be 
issued in your name or the name of this James Wilson that 
you mentioned? A. I don’t believe so, sir. I think th&t 
Mr. Bueno originally thought that was a possibility. 

Q. You never made any request that it be issued? A. To 
the best of my recollection, I don’t think so. 

Q. Did you send a cable to Bueno on December 4 and 
December 6, or December 3 and December 6, urging him tjo 
obtain authority to have the letter of credit transmitted to 
Dawson Export Company? i 

Mr. Slaughter: What date did you say? 

146 Mr. Craighill: December 3 and 6. I think you 
have those. I do not have any copies of those. They 

are Nos. 17 and 18. 

By Mr. Craighill: 

i 

Q. I will show you, first, Plaintiffs’ Exhibit No. 18, and 
ask you, do you recall having that cable sent? A. Yes, sir. 
Q. Which is dated December 3 ? A. Yes, sir. 

Q. And what is it you say in that cable? A. “Change 
credits divisible against dock receipts to Dawson Export 
Company and assigns. Dawson will assign to American 
Security Stop Extend to January 15,1947.” 

Q. Didn’t you know that a letter of credit could not be 
assigned but once, could not be assigned to Dawson and 
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then reassigned, under the rules of the International Cham¬ 
ber of Commerce? A. I do not believe that is true. I 
think a letter of credit can carry one assignment, and the 
second assignment is paid for by the assignee, I believe. 

Q. Now, I hand you Plaintiffs’ Exhibit No. 17 and ask 
you if you sent that cable? A. Yes, sir; I did. 

Q. Would you just read that cable, please? A. “Im¬ 
perative beneficiary holder of credit be Dawson 

147 Export Company and extended to January 15, 1947, 
so that flour can be shipped. Time very short due 

to embargo on freight. Make changes immediately. Daw¬ 
son will assign to bank.” 

Q. Now, then, did you hear, on or about December 4, that 
the reply came from Brazil that the letter of credit could 
be assigned, provided the American Security and Trust 
Company would assume full responsibility for the fulfill¬ 
ment of the contract by Dawson? A. I think so; yes, sir. 
Q. Such a report did come back? A. Yes. 

Q. Did you not also hear, on or about December 4—you 
came down here, I understand, December 3? A. Second 
or third; I think it was the third. 

Q. Didn’t you hear, about that time, that the American 
Security and Trust Company refused to accept responsi¬ 
bility or guarantee-performance of the fulfillment of the 
contract by Dawson? A. When I was here? 

Q. Yes. A. In Washington? 

Q. Yes. A. No, sir. 

Q. You came back to Washington December 9, didn’t 
you? A. Yes, sir. 

148 Q. Didn’t you hear at that time that they would 
not accept responsibility? A. No, sir. The only rea¬ 
son I came back on December 9 is because nothing, appar¬ 
ently, had been done between December 3 and Decem¬ 
ber 9. 

149 Q. On December 9, you saw only Mr. Mittendorff ? 
A. On December 9, I saw Colonel Schooley. 

Q. On December 9? A. Yes. 
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Q. Didn’t you learn then that the American Security & 
Trust Company refused to accept any responsibility under 
the letter of credit and refused to guarantee performance 
of the contract by Dawson? A. No, sir. The only conver¬ 
sation that was held at the time was inasmuch as it ap¬ 
peared impossible for the American Security & Trust Coih- 
pany to loan Dawson a sufficient amount of money against 
this credit for his purchase of flour that it was possible for 
the letter of credit to be made assignable, so that it could 
be assigned to Dawson, reassigned to the bank, so that the 
bank w r ould have sufficient amount of security, and that the 
bank would then hold the differences, both for John Mack 
and for Dawson as protection— 

The Court: Hold what? 

The Witness: All the differences and all the profits as 
protection against the possibility of any market drop or 
anything of that sort. 

When I left on December 9 for all intents and purposes, 
as far as I was concerned, and what had been told to me, 
that w’as what was going to happen. 


150 By Mr. Craighill: j 

i 

Q. You are pretty sure of that, are you? A. You hearcj. 
nothing then at that time, did you, December 9, that the 
American Security and Trust Company refused to accept 
any responsibility in connection with the letter of credit? 
A. No, sir. 

Q. Now, then, you then communicated with Mr. Bueno, 
didn’t you? A. Mr. Bueno, shortly thereafter, was in the; 
United States. i 

Q. He came to the United States about December 15? A. 
Yes. 

Q. Then, if everything was all settled, what was the occa¬ 
sion for this conference on December 19? A. Nothing had 
been done by December 19. Mr. Bueno was then in the 
United States and waiting for flour to be shipped. 
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In the interim there were many phone calls to Mr. Daw¬ 
son. I asked Bueno if he would go to Washington with me, 
that he, as a banker, would be interested in finding out 
exactly what the score was. Bueno and I came to Washing¬ 
ton together, and we then had this conference on the 19th. 

Q. Did you come by train or by plane ? A. I came 

151 by train. I took the sleeper out of New York the 
night before. 

Q. Did you come on the same train with Mr. Bueno ? A. 
No, sir. Mr. Bueno came by plane. 

Q. Didn’t Mr. Bueno go to the American Security & 
Trust Company before you got there on December 19? 

WTien you got to the American Security & Trust Com¬ 
pany on December 19, wasn’t Mr. Bueno already there? A. 
I don’t believe so. To the best of my recollection, Mr. 
Bueno, myself, and Mr. Dawson came to the bank simul¬ 
taneously; as a matter of fact, from Mr. Dawson’s office. 
I may be w r rong. 

Q. You say that you understood on December 9 that 
everything was settled, that this matter was going to be 
handled by Dawson, assigning the letter of credit to Daw¬ 
son, and then Dawson reassigning it to the bank; that is 
what you understood as a result of the conference on De¬ 
cember 9? A. Yes, sir. 

Q. I show you a letter dated December 18, purporting to 
be from John Mack Associates to the American Security & 
Trust Company. 

Mr. Slaughter: What is the date of that? 

Mr. Craighill: December 18. 

By Mr. Craighill: 

Q. Do you recognize the signature of that letter as 

152 John Mack’s signature? A. As a matter of fact, I 
signed it for John Mack. 

Q. You signed his name to it? A. Yes, sir. 

Q. Throughout practically all of this transaction you 
handled it on behalf of John Mack Associates rather than 
John Mack personally; is that correct? A. Yes, sir. 
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Q. So that is your signature on that letter. A. Yes, sir. 
Q. And was it your signature on the letter of December 
6th to the American Security & Trust Company, which has 
already been offered in evidence 1 ? A. That, I would not 
know. I notice I did sign this one (indicating). 

Q. I will show you that. 

This letter of December 6th has already been offered in 
evidence by the plaintiff. Is that your signature? A. Ho, 
sir. That is Mr. Mack’s signature. 

Q. He signed that, but you signed the one of December 
18th? A. Yes, sir. 

7 j 

Mr. Craighill: I would like to have this letter of Decem¬ 
ber 18 marked for identification, American Security \& 
Trust Company, A. I am suggesting that these be letters 
because we have a number of exhibits already num- 

153 bered 1, 2, 3, 4, 5, 6, and so forth. I think this will 
be better, marking it in letters. 

The Court: All right. 

Mr. Craighill: I will ask that that be marked as “ A. S. & 
T., A., for identification. 

(Whereupon, the said document was marked A. S. & T. 
Exhibit A, for identification.) 

********** 

154 By Mr. Craighill: j 

Q. How, Mr. Yankiver, I may have asked you this, but 
I wall ask you again: WTien did you first learn that the 
American Security & Trust Company refused to accept th^ 
letter of credit dated November 29,1946? 

The Court: Refused to accept what, sir? 

Mr. Craighill: WThen did he first learn that the Amer-j 
ican Security & Trust Company refused to accept the letter 
of credit dated November 29, 1946? ! 

Mr. Slaughter: If Your Honor please, I object to that 1 ; 
question. 

The Court: Objection overruled, sir. No; you can’t, 
make an argument in front of the witness. You can comei 
here to the bench, if you have anything to say. 


i 
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The Witness: To the best of my memory, I think it was 
on December 19, when Mr. Bell told me that the bank 
couldn’t accept the letter of credit in its present form, and 
explained why. 

By Mr. Craighill: 

155 Q. I see. You understood then, on December 9 ; 
everything was settled, and that the deal was going 

through without any hitch to it! A. Yes, sir. 

Q. Well, now, you have already identified this letter 
dated December 6, 1946, from John Mack Associates to the 
American Security & Trust Company. 

Mr. Craighill: First, I will ask that that be marked for 
identification, Defendant’s Exhibit No. B, A. S. & T. 

(Whereupon, the said document was marked Defendant’s 
Exhibit B, A. S. & T. for identification.) 

By Mr. Craighill: 

Q. Now, if you didn’t learn until December 19, that the 
American Security refused to accept the letter of credit, 
whv was it vou said in this letter of December 6: 

“We have wired our client in Brazil to change the letter 
of credit so that Dawson Export Company will be named 
beneficiary.” 

The first two lines of that letter. A. When was that, sir! 

Q. December 6. A. This letter was written as a result 
of the conference between myself and Mr. Dawson and Mr. 
Mittendorff. However, it didn’t need— 

The Court: Just a minute. Don’t talk so fast. 

156 The Witness: This letter was written as a result 
of a conference in Washington on December 3, be¬ 
tween Mr. Mittendorff, Mr. Dawson, and myself, when at 
Mr. Dawson’s suggestion, I asked Mr. Mittendorff whether 
it would be possible to change the letter of credit to read— 

The Court: Why did you -want to change it at that time? 
Why did you want to change it ? 
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The Witness: So it could be assigned to the Dawson Ex¬ 
port Company; he could, then, in turn, reassign it back to 
the American Security & Trust. 

The Court: Why did you want that done at that time, 
if you hadn’t heard there was some difficulty? 

The Witness: Because, originally, sir, when the letter 
of credit was issued, Mr. Dawson had told us that if the 
letter of credit was issued to the American Security & Trust 
Company, that they wmuld finance the purchase of the flour 
by him. They would advance to him the necessary funds 
to buy the flour. 

The Court: Well, what happened? 

The Witness: When I originally spoke to Mr. Mitteh- 
dorif, Mr. Mittendorif said he didn’t think that was pos¬ 
sible, the letter of credit would have to be changed. 

By Mr. Craighill: j 

Q. You knew that Mr. Mittendorif was not an officer of 
the bank or authorized to make any commitment at 
157 all; did you not? A. Yes, sir. 

Q. You knew he was not an officer of the bank? 
A. Yes, sir. j 

Q. So you simply had a discussion with him; but you 
knew he couldn’t bind the bank and was not authorized to 
make any commitment on behalf of the bank? A. I under¬ 
stood Mr. Mittendorif, sir, had to do with the Foreigfl 
Credit Department of the bank. 

Q. But at that time, he was a clerk and had no authority; 
and you understood that? A. I didn’t know he was a clerk* 
Mr. Craighill. 

The Court: The witness has said he knew he had no 
authority. Now, do you want to change that answer? 

Mr. Craighill: The Court asked you a question. 

The Witness: It wasn’t my understanding, Mr. Mitten-i 
dorif was a clerk. I was given to understand he had to do; 
with the Foreign Exchange Department of the bank. 

The Court: What did you mean a few minutes ago when 
you said you knew he had no authority to bind the bank? 
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The Witness: That he wasn’t an officer of the bank. I 
think that is what Mr. Craighill meant. 

The Court: All right, sir. 

By Mr. Craighill: 

Q. Very w r ell. 

158 What did you mean by saying, at the end of this 
letter: 

“Our Mr. Yankiver will be in Washington on Monday, 
December 9, to see vou and trv to work out this deal.” 

What did that mean? A. This letter was addressed to 
Mr. Schoolev. 

Q. Yes. A. Originally, on December 3, I had spoken to 
Mr. Mittendorff. 

Q. All right. If you didn’t know that the bank had re¬ 
fused to accept the letter of credit, why is it you said you 
would come in on December 9 to work out the deal? What 
did you mean by that? A. I hadn’t spoken to Mr. Schooley 
in my original visit in Washington. Mr. Schooley was the 
man who was handling the Dawson deal for the bank, and 
for us. I hadn’t had an opportunity to speak with him 
then; and so I said I wmuld be back on the 9th to talk to 
him. 

The Court: You said “to work out this deal.” The 
reason I am injecting myself is, this is very important. I 
want to know T something about it. What did you mean by 
that? 

The Witness: Actually, what I was coming to Washing¬ 
ton on the 9th for, was to get Mr. Schooley’s 0. K. on the 
proposal to amend the letter of credit, to make it assign¬ 
able to Dawson and back again to the bank. 

The Court: Now, wffiy did it have to be assigned 

159 to Dawson? As I understand it, the plaintiff claims 
that this letter of credit was for its benefit. Now, 

you were purchasing the flour from Dawson. So why was 
it of any interest to you that the advances should be made 
to Dawson rather than to you ? 
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The Witness: Dawson was the supplier of the flour. It 
was Dawson who had this flour to sell. 

The Court: I know, but you had it to pay for. 

The Witness: Sir? 

The Court: You had it to pay for, and you were to get 
the money, so I understand. You were to get the money 
from the bank from this letter of credit. j 

The Witness: To pay for the flour? j 

The Court: Yes. j 

The Witness: No, sir. Dawson was the supplier of the 
flour. This letter of credit was originally opened up to 
American Security & Trust, because they were his bank. 
They w*ere going to advance the money to Dawson to pay 
for the flour. We were just the sellers of the flour. 

The Court: I may be mistaken, but I thought you had a 
contract with Dawson to buy so much flour from him. 

The Witness: True, sir; but he was going to supply the 
flour. 

The Court: I thought you were claiming that the Amer¬ 
ican Security & Trust Company was your agent; and 
160 that they were going to furnish you the money, based 
on this letter of credit, which you would use to buy 
the flour from Dawson, and pay him for it. 

Now, I may be wrong, but that has been my under¬ 
standing. 

Mr. Craighill: That is precisely what I understood the 
claim was. 

The Witness: Normally, a letter of credit having been 
opened up for the express purpose of the purchase of flour, 
the mere issuance of the document proving delivery of the 
flour would have been sufficient to the bank, or to any bank 
having a letter of credit in its name that the flour had been 
delivered and, therefore, payment could be made. j 

The only reason American Security & Trust Company! 
came into this picture at the outset was because Dawson! 
assured us that through American Security & Trust Com¬ 
pany, he could borrow a sufficient amount of money to pay 
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for this flour; and in order to insure American Security & 
Trust Company of the fact that this was a substantial busi¬ 
ness, he asked us to open up a letter of credit to the Amer¬ 
ican Security & Trust; name them as his bank. 

By Mr. Craighill: 

Q. Now, you have just said that Dawson assured you that 
he could borrow the money from the American Security to 
pay for this flour. You mean borrow over a million dol¬ 
lars from American Security & Trust Company? Is 

161 that what you mean? A. He would be borrowing 
against collateral, such as a letter of credit, for well 

over a million dollars, yes, sir. 

Q. All right. Then you came here December 9 ; and then 
at that conference on December 9, Mr. Schooley was pres¬ 
ent, was he not? A. Yes, sir. 

Q. And at that time, everything was all smoothed out 
and settled to have the letter of credit assigned to the Daw¬ 
son Export Company, and then reassigned to the bank: is 
that your theory? A. Yes, sir. 

Q. That was all settled December 9? A. Yes, sir. 

Q. All right. 

Now, then, I show you your letter of December 18, in 
which you begin by saying: 

“Mr. Mario Cunha Bueno, President of the Industrial 
Bank of Sao Paulo, is now in New York City in an effort 
to clarify the situation having to do with the letter of credit 
in your name for $1,170,000 for the export of flour to 
Brazil. ” 

Then, skipping two paragraphs, you say: 

“The Government of Sao Paulo is willing to 

162 extend the credit until January 15, 1947, and allow 
for a ten-dav period beyond that for clearance of all 

documents. It is also possible that the Government of Sao 
Paulo will enter into a proposal whereby the American Se¬ 
curity & Trust Company will remain as beneficiary in this 
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letter of credit without responsibility to American Security 
& Trust Company, in this way your institution would act as 
a clearing house for all documents, invoices, bills of lading, 
etc., having to do with the shipment of 7500 tons of flour 
supplied by Dawson Export Company.” 

Now, if everything was settled December 9, why did you 
'write to Mr. Schooley on December 18 to that effect? A. 
Mr. Bueno had come to town on or about December 15. He 
wanted to know exactly what the score was; why the flour 
hadn’t been shipped. He knew that the letter of credit had 
been opened up in the name of American Security & Trust 
Company. He w T anted to know why American Security & 
Trust Company’s client, Mr. Dawson, hadn’t made this de¬ 
livery. I told him about this proposed plan of changing!— 
or, he already knew about the proposed plan of changing 
the letter of credit to read, “Assignable to Dawson,” and 
then having it reassigned to the bank. 

He said he would like to go down to Washington and 
clear that situation up, as far as the bank was con¬ 
cerned. 

163 He told me that he thought that there was to be 
no doubt about the Government of Sao Paulo extend¬ 
ing the letter of credit to allow for sufficient time to make 
the deliveries; furthermore, that if the letter of credit was 
assigned to Dawson, and then reassigned to the American 
Security & Trust Company, the only responsibility that the 
American Security & Trust Company would have would be 
to pay out on documents which were common in the trade. 

The Court: No; but you are not answering the ques^ 
tion. You are not answering the question now. That is, 
do you think he is answering the question? 

Mr. Craighill: No. I thought I asked him, if everyr 
thing was settled December 9, why did he write a letter 
containing the paragraph I just read to him. That was 
my question. i 

The Witness: Which paragraph? The one that reads, 
“The Government of Sao Paulo . . .”? 
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By Mr. Craighill: 

Q. Next to the bottom. Yes. You can read it aloud 
again, if you wish to get the connection. A. “The Gov¬ 
ernment of Sao Paulo is willing to extend the credit until 
January 15, 1947, and allow for a ten-day period beyond 
that for clearance of all documents. It is also possible 
that the Government of Sao Paulo will enter into 

164 a proposal whereby the American Security & Trust 
Company will remain as beneficiary in this letter of 

credit without responsibility to American Security & Trust 
Company, in this way your institution would act as a clear¬ 
ing house for all documents, invoices, bills of lading, etc., 
having to do with the shipment of 7500 tons of flour sup¬ 
plied by Dawson Export Company.” 

Q. All right. Now, my question is: Why did you write 
a letter containing that paragraph if everything had all 
been settled on December 9, and you didn’t know that the 
American Security & Trust Company refused to accept 
responsibility? A. I believe, sir, that the question was 
originally raised by Mr. Bueno, who thought there was a 
possibility that the flour could be delivered if American 
Security & Trust Company wasn’t held—I think—could 
remain as a beneficiary of the letter of credit without re¬ 
sponsibility. 

Q. Now, as a matter of fact, Mr. Yankiver, didn’t you 
know right at the first of December, right after you got 
that telegram, the second of December, the letter of credit 
had been issued, that the American Security refused to ac¬ 
cept responsibility; and you told Bueno to come on here to 
clear this thing up; and he came on December 15? A. No, 
sir. Mr. Bueno originally came on December 15 for two 
reasons.: One, to see about this flour deal; and 

165 two, to pick up both his daughters who were at the 
Sacred Heart Convent in Montreal. 

Q. Everything having been settled December 9, why did 
you all come to Washington on December 19? A. There 
had been no action between the 9th and December 19. 
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Q. All right. You came down here on December 19, and 
you had this interview at which, finally, Mr. Bell, President 
of the Bank, Mr. Schooley, Mr. Dawson, Mr. Bueno, Mr. 
Mittendorff and yourself were all present? A. Yes, sir. 

Q. And you stated that Mr. Bell told you that his was! a 
banking institution, and not a dealer in flour; and that )ie 
wouldn’t go through and accept this letter of credit. Did 
he tell you that then? A. That is right, sir. i 

Q. So that on December 19, no conclusion had been 
reached at all about the handling of the letter of credit? 
A. On December 19? 


Q. Yes. A. Yes. It was brought to Mr. Bell’s attention 
that the plan which had been worked out and accepted on 
December 9, and December 3, would make it possible for 
the American Security and Trust Company to finish this 
whole business; and that any further discussion was 
166 purely academic; and there was no objection raised 
by Mr. Bell, Mr. Schooley or Mr. Mittendorff to that 
plan at that time. 

Q. To make an assignment to Dawson, and then have him 
reassign — A. Reassign it to the bank. 

Q. And you understood that could be done? A. Yes, sir. 

Q. But you said Mr. Bell called up an attorney; and he 
turned to you and said that he couldn’t do it? A. No, sir. 
At the outset of the meeting, Mr. Bell called up the attor¬ 
ney for the bank, I believe, or an attorney, and said that he 
could not accept the letter of credit in its present state; as 
it stood right then and there, it put the bank actually in the 
flour business, and that by virtue of its charter, it could 
enter into no other business but the banking business. 

The Court: Of course, if you can’t answer a question, 
I am not going to keep asking you to do it. But now you 
say that when you left the meeting on the 19th of Decem¬ 
ber, your understanding still was that the deal was going 
through, no trouble about it at all? 

The Witness: Yes, sir; that was my understanding. 

The Court: Proceed. 
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By Mr. Craighill: 

Q. Coining back to your first negotiations with Mr. 

167 Bueno, did you have any arrangement, when you 
made that contract to sell 15,000 tons of flour to 

Brazil, to pay 3 percent compensation to Mr. Bueno? A. 
I don’t remember what the exact percentage was right at 
this moment; but there was an arrangement that Mr. Bueno 
would benefit from the contract, yes, sir. 

Q. So you knew Mr. Bueno was going to get part of this 
difference between the price that you sold to Brazil and 
the price you would have to pay to the mill for the flour, 
plus freight and insurance and expenses? A. Yes, sir. 

Q. You knew he was going to get a proportion of that? 
A. Yes, sir. 

Q. But you don’t remember what proportion? A. Bight 
at this moment, no sir. 

Q. I will ask you if this refreshes your recollection. I 
hand you a paper dated December 24, 1946, a carbon copy, 
unsigned, addressed to Mr. Mario da Cunha Bueno, from 
John Mack Associates, confirming an agreement to pay a 
commission to him of 34 cents per bag on American flour, 
and 17 cents on Canadian flour. Was that agreement en¬ 
tered into? A. It could have been entered into, yes sir. 

Q. It could have been? A. Yes, sir. 

168 Q. Don’t you know? A. I am not certain, no, sir; 
because it further says: “This agreement is based 

on the premise that the 25 cents surcharge on freight rates 
is to be paid for by the Government of Sao Paulo, Brazil.” 

Q. You have already testified it was increased from $7.80 
per bag to $S.OO per bag, just on account of the increase in 
freight rates. A. We didn’t know that, sir. I never knew 
it was increased from $7.80 to $8.00 a bag until sometime 
later in May of 1947. 

Q. In any event, out of the difference—and you under¬ 
stand what I mean by the difference in the selling price and 
the buying price—you did expect to pay a substantial 
amount to Bueno? A. Yes, sir. 
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Q. So that when you said you expected a profit of 
$93,000, that you computed in the way you did a while ago, 
that didn’t include what you had to pay Bueno, did it ? A. 
No, sir. Our actual computed profit would have been 
$105,000, minus Mr. Bueno’s share. 

Q. My impression was that you said it was $93,000; 
but we will find out what the record shows on that. 4 l. 
It shows $93,800, based on a $18.50 freight rate. 

169 I computed it rapidly; and I arrived at a price of 
approximately 92 cents per pound. Actually, it 

would be in the neighborhood of 80-some-odd cents; 22.40 
bags in a long ton, instead of 20, sir. 

Q. I see. So that out of that difference, you did expect 
to pay 34 cents a bag on 15,000 bags; didn’t you? A. We 
expected to pay Mr. Bueno a percentage of our profits. I 
don’t know whether it was 34 cents right at this moment, 
or not, sir. 

Q. You haven’t any better information than that, as to 
what you expected to pay Bueno? A. No, sir; because as I 
remember it, there were several changes made in the 
amount that he was to get. I don’t remember right at this 
moment what the final contract was. 

Q. All right. Now, I call attention again to this Defen-; 
dant’s Exhibit No. A, A. S. & T., and call attention to thej 
last paragraph where you say: “We, as the agents for the: 
Government of Sao Paulo, are extremely anxious to con-i 
summate this deal, because we feel that this is the first ; 
of a series of shipments of flour to Brazil, and so once! 
again I must ask you for your indulgence in this 

170 matter and greatest amount of cooperation you 
can give us.” Now, you wrote on December 18— 

The Court: Who are you writing to? j 

Mr. Craighill: That is John Mack; and he signed the i 
letter, addressed to the American Security & Trust Com- i 
panv, December 18. 


I 
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By Mr. Craighill: 

Q. Now, you say: “We, as the agents for the Govern¬ 
ment of Sao Paulo ...” How did you get to be the agents 
for the Government of Sao Paulo? A. At that time, we 
weren’t. 

Q. You were not? A. Mr. Bueno had pointed out to us 
that if we were able to consummate this deal successfully, 
that we could become the agents of the Government of Sao 
Paulo; and, as a matter of fact, talked about the possibility 
of John Mack Associates having actual space in his bank 
in Sao Paulo. 

Q. Now, you understood Mr. Bueno represented the Gov¬ 
ernment of Sao Paulo; didn’t you? A. Yes. 

Q. And you were going to make a secret deal wuth him 
to pay him 34 cents a bag, or whatever it is, with- 
171 out the knowledge of his principal? A. Mr. Bueno 
gave us to understand that out of the 34 cents, as¬ 
suming that it was 34 cents, some of his principals would 
participate; and from past experience— 

The Court: Would that be the Secretary of Agricul¬ 
ture? 

The Witness: Could well be, sir. 

The Court: That is wdiat I have been wondering all 
through this case. 

The Witness: That was not an uncommon practice. 

Mr. Craighill: 

Q. That vras common practice? A. With Central and 
South American traders, yes, sir. 

Q. Well, now, coming back to this matter of the cost of 
freight, which was to be deducted from that difference— 
and I won’t repeat every time—you know what I mean by 
the word “difference”—out of that, you said the freight 
might he about $18 per ton? A. $18.50 per long ton. 

Q. $18.50 per ton. That was what you call a conference 
rate; wasn’t it? A. That was a charter rate. 

Q. Now, would it surprise you, then, if the actual cost 
was $24 per ton? After January 1, sir? 
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Q. Yes. A. No. I would say that the conference 

172 rate of $24 a ton was quite possible; but that; a 
charter rate would be less than $24 a ton. 

Q. What do you mean by the difference between the char¬ 
ter rate and the conference rate? A. Well, in a confer¬ 
ence rate, sir, what you could do, for example, would be jto 
engage space on a ship that might have a total capacity of 
10,000 tons. You would then be able to take up only 7,500 
tons; and the ship would then have to look for approxi¬ 
mately 2500 tons of diversified other freight. However, 
in a charter rate, where a ship w^as definitely chartered for 
the express purpose of carrying 7500 tons of flour, it was 
possible to engage a Liberty, which would take exactly 7500 
tons. 

Q. Well, on a shipment of this sort, it would be custom¬ 
ary w T ith a shipment as large as that, to charter a ship for 
that particular shipment; would it not? A. Yes, sir. 

Q. Would it surprise you if I told you that the Kansas 
Milling Company reported that the prepayment of the ocean 
freight on this particular shipment, which finally was made 
January 25, 1947, or thereabouts, was $148,205.36? Would 
you say that was excessive? A. How much would that be 
a ton, sir? 

Q. Well, there are 7500 tons. I am not very good 

173 at mathematics. A. $146,000? 

Q. $148,000, in round numbers. Were there 7,000 
or 7500 tons? A. Our contract was for 7500 tons. They ac¬ 
tually shipped 7,000. That would be $22. j 

Q. Wouldn’t it be on the basis of 7,000 rather than 7500* 
if 7,000 is what were shipped? A. With 7,000, sir, it would 
amount to— 

Q. A little over $20 a ton? A. Yes, sir, it is over $25 a 
ton. I w’ould say that that was a very high rate. 

Mr. Slaughter: If Your Honor please, I think the testi¬ 
mony has been there was only 6700 tons shipped; that isj 
the testimony in the record at the moment. So, on the 
basis of 6700 tons— 
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The Witness: This freight rate, then, would be exorbi¬ 
tant ; would be very high. 

By Mr. Craighill: 

Q. All right. If an additional $35,000 was paid to the 
steamship owners operating company, in order to get a 
ship, would you say that that was excessive? A. In order 
to get a ship? 

174 Q. Yes. A. How much? 

Q. $35,000. A. I would say that was very exces¬ 
sive, and totally unnecessary payment. 

Q. Now, you spoke of insurance. WTiat would you think 
the insurance would be? All this would have to come out 
of the difference, wouldn’t it, between the selling price and 
the buying price? A. Not insurance, sir, because the insur¬ 
ance was included in the basic cost of the flour, when I 
calculated the original. 

Q. When you said “CIF,” what does that mean? A. 
Cost, insurance, and freight. When I gave you a cost a 
little while ago of $93,800,1 included the cost of insurance. 

Q. What would be the insurance in dollars on a shipment 
of that sort? A. That, I couldn’t say, sir. 

Q. If I told you insurance w T as actually a little over 
$16,500, w’ould you say that was about right? A. For 
140,000 bags ? About nine cents a bag; yes, I would say that 
was about right. 

Q. About right. All right. 

Now, then, isn’t it quite often true that a good deal of 
demurrage has to be paid on a ship, when you make a 
shipment of this sort? That you can’t get it on 

175 board at exactly the time you agree to; and there 
would be a considerable amount of demurrage; is 

that unusual? A. No, sir. 

Q. If there was a demurrage of $1700 a day on a ship 
in a case of this kind, amounting to a total of $20,618, would 
you say that was excessive? A. No, sir. 
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Q. That is something that would have to be paid out 
of that difference; isn’t it? A. Yes, sir. 

Q. So a good many things other than, as you said, just 
freight and insurance would have to be paid out of that 
difference? A. Except, sir, that as far as demurrage is conf 
cerned, it becomes the job of the shipper to so time his 
shipments to dockside. The loading capacity of any vessel 
is known in advance. If that demurrage was incurred here 
in the United States, I would say that was a very excessive 
charge, and a totally unnecessary one. If, however, it wag 
incurred in a foreign port, I would say that that was posi 
sible. i 

Q. Now^, when did you first learn a supplemental letter 
of credit, or whatever we call it, had been issued to a mill ?! 

A. About the end of May, 1947. 

176 Q. Well, all that time, you just assumed everything; 

had gone through; and you hadn’t gotten your 
money? A. On the contrary, sir. After talking with Mr. 
Schooley on the phone in the early part of January, when 
w’e were told that v r e were out of the picture, I knew that! 
a delivery had been made. Mr. Schooley refused to give; 
me the name of the mill that had made the delivery of the 1 
flour. But I had no other facts. 

Q. I thought you just said you didn’t learn until about 

i 

May, 1947, that a supplemental letter of credit had been 
issued to the mill? A. That is true, sir. j 

The Court: He said he didn’t know the name of the mill, i 

By Mr. Craighill: j 

Q. When did you first learn it had been issued to some 
mill? A. We never saw r the original letter of credit. I 
never learned there had been a supplemental letter of credit \ 
until such time as I wms informed by Mr. Slaughter some- j 
time the end of May, 1947. j 

Mr. Craighill: I have finished my cross examination. Mr. i 
Geiger may v r ish to cross-examine. 
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The Court: I want to say to Mr. Slaughter, a few minutes 
ago you started to object to a question asked of your client 
on cross examination. 

177 Mr. Slaughter: Yes, sir. 

The Court: Now, the Court didn’t mean to tell you 
that the Court wouldn’t hear you on the objection. The 
Court only meant, the Court didn’t want the witness to 
hear your argument. If you had anything to say, to come 
to the bench and say it. 

Mr. Slaughter: Your Honor, in that particular instance, 
the objection I was about to make merely was that Mr. 
Craighill had coupled two questions in one. 

The Court: I know; but I just don’t want you to mis¬ 
understand me. I will hear you about anything, of course. 

Mr. Slaughter: I understand. And I wouldn’t want to 
discuss what the probable answer of the witness might be, 
in making an objection. 

The Court: It has been done. 

Mr. Slaughter: Yes, sir; I have heard it myself; but I 
have never’indulged in it, not so much as a matter of pro¬ 
priety, but for fear the judge would know exactly what I 
was doing, and it wouldn’t help any. 

The Court: All right, gentlemen. Excuse me. 

By Mr. Geiger: 

Q. Mr. Yankiver, you have testified that your company, 
the Mack Company, engaged primarily in trading of ma¬ 
chinery and foodstuffs, I think you said, but not specifically 
in flour? A. (Witness nodded assent) 

178 Q. You also said that you had done some business 
in flour prior to this transaction? (Witness nodded 

assent) 

Q. I think you mentioned specifically, when you were 
asked by counsel for the American Security & Trust Com¬ 
pany, to name one of the transactions in which you had 
engaged—you referred to some Italian deal, where you 
said—and I am trying to quote you—that you obtained an 
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order for 20,000 tons. How much of that did you ship f A. 
That was Canadian flour; and while we in the United States 
had a bumper crop, and have had every year since the war, 
with the exception of one year, that hasn’t been true of 
Canada. 

The allocation for the country, for Italy at that particular 
time, the greater majority of the allocation for Italy had 
been taken up by the Italian technical delegation here in 
Washington. There was, shortly after we obtained that 
order, very little left of the original allocation for Italy; 
and as a net result, we weren’t able to ship any flour. j 

Q. Your answer is, then, that you did not ship any of 
this order of 20,000 tons; is that correct? A. Yes. 

Q. All right. 

179 What other flour transactions did you engage in 
prior to this transaction? A. To the best of my 
memory, we shipped some Canadian flour, which we pur¬ 
chased from an Edmund Muller in Toronto. 

Q. That was Canadian flour? A. Yes, sir. 

Q. No American flour? A. No American flour. 

Q. No American flour. I think the evidence discloses 
that you accepted a firm order from Mr. Bueno in October 
for 15,000 tons of flour. A. We accepted an order from 
Sao Paulo for 15,000 tons of flour. 

The Court: Sir? 

i 

By Mr. Geiger: 

i 

Q. From Sao Paulo? A. Yes, sir. 

Q. That was your cusotmer? j 

The Court: I believe if you would stand back a little 
further, he would talk louder. 

Mr. Geiger: Your Honor, I will be glad to do that. 

The Court: Speak as distinctly as you can, sir. 

By Mr. Geiger: ' 

I 

Q. You state it was in October, was it, that you accepted 
a firm order from the State of Sao Paulo for the sum 
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180 of 15,000 tons of flour? A. (Witness nodded assent) 

Q. At that time, I think you testified on either 
direct or cross examination that you had no commitment for 
flour wherewith to fill this order when you accepted it; is 
that right? A. True. 

Q. You also said, to the extent of your understanding and 
knowledge, that was the customary practice in the flour 
business; am I correct? A. In the export business. 

Q. In the flour export business? A. True. 

Q. With that correction, am I correct in that statement? 
A. Yes. 

Q. So that you had a firm order for flour, for 15,000 tons 
of that commodity, and no flour wherewith to fill it at that 
time ? A. At that particular time, there was plenty of flour 
available in the United States. There were no export 
licenses that we knew of, until we had made application to 
the Department of Commerce. But flour, in October, No¬ 
vember, 1946, was plentiful. 

Q. Let’s not get into a discussion that is aside 

181 from the issue here. We are talking about a sale 
of flour for export. A. True. 

Q. So that there was no flour available to you at that 
time for export wherewith to fill your 15,000-ton order; was 
there? A. Mr. Geiger, I don’t think I understand. 

Mr. Geiger: Will you read the question, please ? 

(Whereupon the pending question was read back by the 
reporter.) 

The Witness: There was a lot of flour available, Mr. 
Geiger. 

By Mr. Geiger: 

Q. Why didn’t you buy it? A. Application had yet to 
be made for an export license for that flour. 

Q. Well, -without the export license, there was no flour 
available for export, was there, to you or anybody else 
that didn’t have an export license? A. Oh, no; you could 
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buy flour on the open market. Whether you had an export 
license or not was your own headache. 

Q. I don’t want to quibble with you. In any event, on 
October 29, you directed what appears to be an order to the 
David Lyle Company and/or assginee, Dawson Ex- 

182 port Company, for flour. 

I hand you herewith Plaintiffs’ Exhibit 4, I think 

it is. 

Mr. Slaughter: For identification. 

Mr. Geiger: Oh, you haven’t offered it in evidence? j 
Mr. Slaughter: No. j 

By Mr. Geiger: 

Q. Is that a photostat of a letter that you wrote? A. Ygs, 

• i 

sir. 

Mr. Geiger: At this time, before we forget it, I would 
like to offer it in evidence as Defendant Dawson’s Exhibit 
1, or whatever number it is. i 

The Court: Are you offering it in evidence or offering 
it for identification? 

Mr. Geiger: I am offering it in evidence. 

The Court: Your case isn’t on. 

Mr. Geiger: I will identify it. 

Mr. Craighill: You are opening your case, then, you 
mean? 

Mr. Geiger: Let it be identified. I will reserve it later. 

I would like to read this aloud to you. 

Mr. Slaughter: I object to that, if Your Honor please, 
unless it goes into evidence. 

Mr. Geiger: Let him read it. ! 

183 Unless it goes into evidence? j 

Mr. Slaughter: Yes, sir. If you want to offer it* 

we have no objection to it. I don’t think it is proper to 
read a document which has not been offered in evidence, j 
The Court: He doesn’t have to offer it in evidence. Hei 
can question the witness about a written document. 

Mr. Geiger: He identifies it as a letter he has written. ! 
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Mr. Slaughter: "We have no objection, Your Honor, if he 
merely questions him about it. But it shouldn’t be read un¬ 
less it goes in evidence. 

The Court: No, but he can ask him about the letter. 

By Mr. Geiger: 

Q. “This is our order . . — 

Mr. Slaughter: That is what I object to, if Your Honor 
please. That should not be read in full, unless Mr. Geiger 
wants to adopt it as his exhibit. 

The Court: Mr. Geiger, suppose you let me see the let¬ 
ter, please, sir. 

Mr. Geiger: Yes, Your Honor. 

The Court: The Court thinks you can question him about 
this letter. First, find out whether he wrote it. 

Mr. Geiger: He has already testified, Your Honor. I 
will ask him again. 

By Mr. Geiger: 

184 Q. You wrote this letter, did you not? A. I did. 

The Court: You can question him about it. 

By Mr. Geiger: 

Q. And this purports to be an order for 7500 tons? A. 
With an export license, yes, sir. 

Q. With an export license. One paragraph of this letter 
states: 

“This flour is being shipped to Sociedade Serra, Ltd., in 
Dacio De Moraes, Sao Paulo, Brazil.” 

Did you ever tell Dawson that anybody else, other than 
that name that I have just read, was your customer for that 
order? A. Did I ever tell Mr. Dawson? 

Q. Yes. A. At that time? 

Q. At any time? A. But of course. 

Q. When? A. When Mr. Dawson met Mr. Bueno and 
even prior to that. 

Q. When did Mr. Dawson meet Mr. Bueno ? A. For the 
first time? 
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Q. Yes. A. On December 2; but prior to that, be 

185 had already gotten— 

Q. You say he met him on December 2? A. Yes. 
Q. I thought Mr. Bueno didn’t arrive until December 15. 
A. Oh, no; Mr. Bueno—December 15, you are right, sir. 
He was in the United States before December 15. 

Q. When? A. He was in the United States the latter 
part of September, and up until about the middle of Oc¬ 
tober. 

Q. You don’t suggest Mr. Dawson met Mr. Bueno at that 
time; do you? A. I didn’t suggest that Mr. Dawson ipet 
Mr. Bueno at that time. 

Q. Let me ask you again, then, when do you say Mr. Daw¬ 
son met Mr. Bueno? A. About the middle of December. 

Q. The middle of December. This letter is dated Octo¬ 
ber 29, 1946, and makes reference to the company I just 
named. \ 

I would like to repeat the question, then: i 

Did you ever tell Mr. Dawson that the order which you 
proffered him for 7500 tons of flour was for a customer 
other than this Serra Ltd? A. Yes, sir. 

186 Q. When? A. In the early part of November, 
when I made it clear not only to Mr. Dawson, but to 

Mr. Schooley on the telephone that the person to whom we 
had sold the flour— 

Q. I am talking about Mr. Dawson only. A. Then Mr. 
Dawson knew at the same time Mr. Schooley knew, that the 
people to whom we had sold the floor was the Government 
of Sao Paulo, Brazil. 

Q. You say that was early in November? A. Yes, sir. 

Q. Now, that order was never accepted; was it? The or-f 
der of October 29, that you proffered on October 29? A; 
No, sir. 

Q. There were some negotiations back and forth betweep 
you and the Dawson Export Company—and when I sayi 
“you,” of course, I mean your company— A. Yes. 

Q. —which culminated in a firm order as of November! 
13, 1946? A. That is true, sir. 
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Mr. Geiger: May I see that exhibit, please? Plaintiffs’ 
Exhibit 6? 

By Mr. Geiger: 

Q. Plaintiffs’ Exhibit 6, which I hand you, and which 
you previously identified, constitutes the order as 

187 finally agreed upon between you and Dawson? 

Mr. Slaughter: That is objected to, Your Honor, 
as calling for a conclusion of the witness. 

The Court: He is on cross examination. 

Mr. Slaughter: He says “constitutes the order.” 

The Court: He is on cross examination. It is a very dif¬ 
ferent rule, sir. The Court overrules the objection. 
Proceed. 

The Witness: Yes, sir; this was the basis for the final 
order that was given. 

By Mr. Geiger: 

Q. Not the basis. This was the order; was it not? A. 
That was an order which was finally evolved into a final 
order, which Mr. Dawson delivered. 

Q. Will you please produce the final order? A. It was 
arrived at by a series of telephone calls and conferences 
with Mr. Dawson. 

Q. Do I understand you to say that this order of Novem¬ 
ber 13, 1946, which is in evidence as your exhibit, Plain¬ 
tiffs’ Exhibit No. 6, was not the order? A. Was an order 
for 15,000 tons of flour, or 7500 tons, I have forgotten what 
it was. 

Q. And that was the source of your flour to fill your or¬ 
der? A. Yes, sir. 

188 Q. But you claim that Dawson knew that the or¬ 
der of November 13 had reference to a customer 

other than Serra, Ltd. ? I am calling it that for short. A. 
The order naming Serra, Ltd. had gone by the wayside. It 
had never been confirmed; we had no word about it. It 
wasn’t important at that time. 




107 


i 

I 

i 


Q. When was it that it didn’t become important? A. 
WHhen Mr. Dawson didn’t confirm it to ns. 

Mr. Geiger: Will you hand me the telegram that follows 
that letter, please, the next exhibit? 

i 

By Mr. Geiger: 

Q. I hand you herewith Plaintiffs’ Exhibit 7. Isn’t that 
the direct confirmation of this identical order? A. Of that 
order, yes, sir. 

Q. That is what I am talking about. That is all I ^m 
talking about at this time. A. May I see that again, pleasp? 
Yes, sir; this was the confirmation of this order. 

Q. All right. 

So you had your flour subject to a certain condition thht 
you were to perform. Let me read you from the fourth 
paragraph of this letter. I am referring now to Plaintiffs’ 
Exhibit 6, on the letterhead of John Mack Associates, ad¬ 
dressed to Dawson Export Company: j 

“We will assign to the American Security & Trust 
189 Company Bank of Washington, D. C., in favor Of 
Dawson Export Company, an irrevocable confirmed 
letter of credit, transferable and divisional, for 7,000 tons 
for shipment in November, 1946, with an option for 8,000 
tons for shipment in December, 1946.” 

Did you have a letter of credit at that time? A. No, sir. 

Q. You committed yourselves to assign it, didn’t you, to 
the Dawson Export Company? A. We had been told— 
Yes, sir. 

Q. You at no time assigned a letter of credit to Dawson 
Export Company as contemplated by your letter of Noverft- 
ber 13, identified as Plaintiffs’ Exhibit 6, did you? A. No, 
sir. 

Q. All right. There thereafter ensued a series of meet¬ 
ings, to which you have testified, both in New York and 
here; and I would like to come down to the meeting of De¬ 
cember 19, the meeting at the bank in Washington in which 
you, Mr. Bueno, Mr. Dawson, Mr. Schooley, Mr. Bell, and, 
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I think, Mr. Mittendorff participated. On what sort of note 
did that meeting end? A. A very happy one. 

Q. A happy one? A. Yes, sir. 

Q. There was no acrimonious exchange between 

190 you and anybody else? A. No, sir. 

Q. There weren’t any words between you and 
Dawson at that time? A. No, sir. 

Q. There wasn’t any statement made by you at that time, 
you say, to the effect: “Well, we could get the flour else¬ 
where ; but we are simply trying to help Dawson out, or stay 
with Dawson on this deal”? A. No, sir. 

Q. And Dawson said, “If you can do that, this is a fine 
time to tell us that. Why don’t you get the flour”? A. No, 
sir. 

Q. And that terminated the transaction? A. No, sir. 

Q. Nothing like that happened? A. No, sir. 

Q. You would deny that? A. Deny that anything of that 
sort happened? 

Q. Yes. A. Yes. 

Q. Did you ever see Mr. Bueno after December 19? A. 
Yes, sir. 

Q. When? A. Shortly before the Christmas holi¬ 
days. 

191 Q. Where? A. At, I think, either the Savoy Plaza, 
or the Plaza Hotel in New- York. 

I think it was the Savoy Plaza. 

Q. Did you ever do business with him after that? A. No, 
sir. 

Q. Did he ever do business with you after that? A. No, 
sir. 

Q. I would just like to get one point clarified. I think we 
have been over this, hut we are not quite clear on it. 

When do you say that you made known to Mr. Dawson, 
for the first time, that the Serra deal was the same as the 
deal that vou were doing business with the State of Sao 
Paulo? When did vou first make that known to him? A. 
There was no Serra deal. We gave him an order for de- 
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livery to Serra that wasn’t confirmed. There was no deal 
on Serra. We never got an order from Serra. It was pro¬ 
posed that we get an order from Serra; that order didn’t 
come through, because we didn’t get an order for it at the 
time. There was no Serra deal, as far as we were con¬ 
cerned. ! 

Q. That is your answer? A. Yes, sir. j 

Mr. Geiger: That is all. 

Mr. Slaughter: I offer this Plaintiffs’ Exhibit 4, 

192 for identification, in evidence. j 

Mr. Craighill: No objection. i 

Mr. Geigher: No objection. 

(Whereupon, Plaintiffs’ Exhibit 4, for identification, w<as 
received in evidence.) 

Redirect Examination 
By Mr. Slaughter: 

Q. Mr. Yankiver, you say this flour was never accepted 
by Dawson? A. True, sir. 

The Court: Never accepted by Dawson? 

Mr. Slaughter: Never accepted by Dawson. 

Mr. Geiger: Which flour do you mean? 

Mr. Slaughter: Did I use the word “flour”? I said, 
“this order.” 

The Court: I thought you said “flour,” too. 

Mr. Slaughter: Order. I 

Mr. Geiger: What order do you refer to? 

Mr. Slaughter: Plaintiffs’ Exhibit 4. 

! 

By Mr. Slaughter: j 

i 

Q. It was never accepted by Dawson? It does not have 
his acceptance written on it? A. No, sir. i 

Q. Mr. Yankiver, this young lady can’t get the 

193 shake of your head. You have to answer. No, sir. 

Q. Now, I call your attention to the fact that this 
order provides for specification 72 percent extraction, 13 
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percent protein, and 1 percent ash. Was that the specifi¬ 
cations on the flour which was the subject matter of Plain¬ 
tiffs ’ Exhibits 5, 6, and 7? A. No, sir. This order called 
for 72 percent extraction, 9 1 /2 precent protein, and .50 ash. 

Q. In other words, one-half percent ash instead of one 
percent ash? A. Yes, sir. 

Q. And when you say “this order,” you are referring to 
Plaintiffs’ Exhibits 5, 6, and 7? A. Yes, sir. 

Mr. Slaughter: That is all, Mr. Yankiver. 

(Witness excused) 

Mr. Slaughter: Mr. John Mack. 

Whereupon John Mack was called as a witness by and 
on behalf of the plaintiffs, and having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Slaughter: 

Q. Mr. Mack, you are a member of the firm of 

194 John Mack Associates? A. I am. 

Q. And your partners were originally Mr. Dugal 
Campbell, and Mr. Frank Shepherd? A. That is right. 

Q. Mr. Shepherd has since died? A. Yes, sir. 

Q. When did the firm cease to do business? A. It became 
inactive around the first of July of 1947. 

Q. But it has not been dissolved? A. No; w r e still have 
some merchandise on hand. 

Q. Still in the process of liquidation? A. That is right. 
Q. This transaction winch is the subject matter of this 
law r suit was actively handled by Mr. Yankiver. A. Yes, sir. 

Q. And what, if any, participation, did you have in it? 
A. Very little. 

Q. Were you present in the office on November 7, 1946, 
wffien Mr. Yankiver telephoned to Mr. Schooley? A. I was. 
That w*as either the 6th or the 7th. 

Q. Of November, 1946? A. Of November, 1946. 

Q. Did you hear Mr. Yankiver’s end of the con- 

195 versation? A. Yes, sir. 
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Q. Could you tell us, in substance, what was said 
by Mr. Yankiver to Mr. Schooley? A. Yes. Mr. Yankiver 
put a call in for Mr.— 

Mr. Craighill: Would you speak a little louder? I can’t 
hear you. 

i 

By Mr. Slaughter: 

Q. Raise your voice a little bit, Mr. Mack. A. Yes. 

i 

Mr. Yankiver put a phone call in for Mr. Schooley, of the 
American Security & Trust Company; and asked Mr. 
Schooley if he would be interested in a letter of credit 
opened in the favor of the American Security & Trust Com¬ 
pany, for the sale or purchase—I don’t know the right word 
at the moment—of flour to the Government of Sao Paulo, 
Brazil, for John Mack Associates’ account. 

Q. You were not listening in on the phone? A. No, sir. 

Q. You merely overheard— A. That was his side of the 
conversation? 

Q. Now, were you present on or around November 16 or 
17, when Mr. Dawson came to the office with a Mr. SlagS- 
vold? A. I was present in the office when Mr. Dawsoji 
brought a representative of the Christensen Exporting Com¬ 
pany; but I can’t remember the name of the indi- 
196 vidual. I think I would recognize him if I ever saw 
him again. ! 

Q. You don’t know whether it was Mr. Christensen, ot 
one of his associates; do you? A. That is right. I am not 
sure which it was. 

Q. Was Mr. Yankiver present at that time? A. Yes, siij. 

Q. And did you participate in the conversation ? A. Yes, 
sir. i 

Q. What was the subject matter of the conversation that 
took place there that day? A. Mr. Dawson brought this 
representative of Christensen Exporting Company to our 
office, to ask us, to request an extension of time on the ship¬ 
ment of flour, on the order that we had given him. 

Q. And the— A. I beg your pardon? 
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Q. I didn’t intend to interrupt you. A. He brought the 
representative of the Christensen Exporting Company 
along to convince us that it was physically impossible to 
move that size shipment of flour to the port, due to a rail 
embargo; that an extension of time was necessary for that 
reason. 

Q. Did you agree to give him an extension of time to 
make the delivery to New Orleans? A. Yes, sir; I believe 
we did, yes, sir. 

197 Q. Well, now, were you present at any other con¬ 
versations that were had by Mr. Yankiver with Mr. 
Dawson, or with Mr. Bueno? A. Mr. Slaughter, I don’t 
understand the question exactly. 

Q. In other words, I am inquiring as to whether or not 
you had any further participation in this transaction. A. 
That is the only time I met Mr. Dawson. I met Mr. Bueno— 
I was introduced to him one day at the office; and then said 
“hello” to him, casually, on another occasion. 

But to clarify my position in this matter, I was the ac¬ 
tive member in John Mack Associates. My two associates 
were engaged in other business ventures; Frank Shepherd 
in Ithaca, and Dugall Campbell in Brooklyn. I was the ac¬ 
tive partner. I was active. 

We had a great many deals going on at the time, export 
and domestic; and Mr. Yankiver was handling this sale of 
flour to Sao Paulo, to the Government of Sao Paulo, Brazil. 
So that he discussed it with me at times, to keep me familiar 
with it; but I had very little to do with the active partici¬ 
pation. 

Mr. Slaughter: That is all, sir. 

The Court: The Court will take a recess for five minutes. 

(Whereupon, a short recess was taken.) 

Mr. Slaughter: That is all from this witness. 


198 
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Cross-examination 

By Mr. Craighill: i 

Q. Mr. Mack, when you heard that conversation on No¬ 
vember 7, you only heard Mr. Yankiver’s side of it, didn’t 
you? A. Yes, sir. 

Q. You did not hear what Mr. Schooley said to him? A. 
No, sir. 

Q. I hand you Plaintiffs’ Exhibit No. 8 and ask you 
whether you saw that letter when it came in afterwards, 
confirming that conversation or referring to that conversa¬ 
tion? A. Yes, sir. 

Q. You saw that letter? A. Yes, sir. 

Q. Did that correctly confirm the conversation that was 
had? A. May I correct something there? 

Q. Yes. A. I felt that Colonel Schooley was under the 
impression that he had been talking to me when he was talk¬ 
ing directly to Mr. Yankiver. 

Q. He addressed the letter to “Colonel Mack”? A. Yes, 
sir; he did. 

199 Q. But you did see that letter? A. Yes, sir; I saw 
that letter. 

Q. Now, then, I will show you Defendants’ Exhibits num¬ 
bered “A” and “B”, being letters of December 6, 1946, 
and December 18, 1946, and ask if you can state whose sig¬ 
nature appears on those two letters? A. That is my sig¬ 
nature. 

Q. On December 6? A. Yes, sir. 

Q. And that initial, “JM”, is your initial? A. Yes, sir. 

Q. What about December 18? A. This is not. 

Q. Whose signature is that? A. That is my signature, 
but it is not my writing. 

Q. What do you mean by that? A. It is my name. 

Q. Don’t they look the same? A. No, sir. * 

Q. You mean, then, that Mr. Yankiver signed your name 
to that letter? A. Yes, sir. 

Q. But you did sign your name on this letter of Decem¬ 
ber 6? A. Yes, sir. j 
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Q. That also has the initial, “ JM. ” That was sim- 
200 ply to give the impression that you had dictated it? 
A. Yes, sir. 

Q. But, as a matter of fact, you did not dictate it? A. No, 
sir. Mr. Yankiver dictated that letter. 

Mr. Craighill: That is all. 

Mr. Slaughter: As a matter of fact, Mr. Mack, did you 
actually dictate the letter of December 6? 

The Witness: I doubt it; I do not remember. 

Mr. Slaughter: You do not recall whether that was dic¬ 
tated by you or dictated by Mr. Yankiver? 

The Witness: I do not remember. 

Mr. Slaughter: I have no further questions. 

Mr. Craighill: I have nothing further. 

Mr. Geiger: No examination. 

(Witness excused.) 

Mr. Slaughter: Will you give me just a few minutes? I 
think that is all we have. I want to be sure that we have 
not overlooked anything. 

Your Honor, the plaintiff rests. 

Mr. Craighill: May we proceed? 

The Court: Yes. 

201 Mr. Craighill: Call Colonel Schooley. 

Whereupon William E. Schooley was called as a witness 
by and on behalf of the Defendant American Security & 
Trust Company, and having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination. 

By Mr. Craighill: 

Q. Your name is William E. Schooley? A. Yes, sir. 

Q. What is your address? A. Home address? 

Q. Both. A. 4415 Dexter Street, Northwest, for my 
home the American Security & Trust Company, Washing¬ 
ton, D. C., for my business. 


115 


Q. What is your position with the American Security & 
Trust Company? A. I am a vice-president of the Ameri¬ 
can Security & Trust Company. 

Q. How long have you been employed by the American 
Security & Trust Company? A. Since 1917. i 

Q. Have you been continuously employed since that time 
by the American Security & Trust Company? A. 

202 With the exception of four years when I was in the 
Army, in the Finance Department, on leave of ab¬ 
sence. 

Q. Leave of absence from the bank to serve in the Army? 
A. Yes, sir. 

Q. WTbat rank did you hold in the Army? A. Full 
Colonel. 

i 

The Court: WTiieh war were you in? 

The Witness: Second war. Thank you for the complL 
ment, Your Honor. 

By Mr. Craighill: 

Q. When did you resume your official connection with the 1 , 
American Security & Trust Company? A. In March, 1946. 

Q. You have heard Mr. Yankiver describe a conversation 
which took place between you and him on November 7,. 
1946? A. Yes, sir. j 

Q. Will you state just what took place in that conversa T j 
tion, according to your recollection? A. On November 1 
I received a telephone call from a man, whose name I did 1 
not get, but who informed me that he was an associate of 
John E. Mack Associates in New York City; that they were 
in the export-import business, and from time to time they 
had letters of credit. He asked if our bank would be in¬ 
terested in handling any of their letters of credit which 
originated here in Washington. I told him we would 

203 be very happy to do so. I heard in the testimony the 
direct statement made that Sao Paulo was buying 

flour. I have no recollection whatsoever of that particu¬ 
lar conservation. 


I 
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Q. In other words, you had a conversation that was gen¬ 
eral, or did it relate to any specific letter of credit? A. It 
was a general conversation. 

Q. You have heard Mr. Yankiver’s testimony. Was any¬ 
thing said, to the best of your recollection, with respect 
to a shipment of flour or the issuing of letter of credit re¬ 
lating to a shipment of flour to Brazil? A. To the best of 
my knowledge, there was not. 

Q. Now I will hand you Plaintiffs’ Exhibit No. 8, being 
a letter purporting to have been written by you to Colonel 
John Mack on November 7,1946. By the way, why did you 
address it to Colonel John Mack? A. I was informed by 
the gentleman who called me from New York, and I have 
since learned it was Mr. Yankiver, that Mr. Mack had been 
a colonel in the last war. 

Q. I hand you that letter and ask if that is the letter 
that you addressed to Colonel Mack on November 7, 1946? 
A. Yes, sir. 

Mr. Craighill: I offer that letter in evidence. It has 
already been identified as Plaintiffs’ Exhibit No. 8. I offer 
it in evidence as part of the defendants’ case. 

Before I forget it, I would like at this time to offer 
204 in evidence Defendants’ Exhibits Nos. A and B, 
which already have been identified but not offered. 
I now offer them in evidence. 

Mr. Slaughter: No objection. 

(Whereupon, Defendants’ Exhibits Nos. A and B, A. S. 
& T., were received in evidence.) 

By Mr. Craighill: 

Q. Now, previous to November 7, 1948, had you ever 
heard of John Mack Associates? A. That is November 7, 
1946. 

Q. 1946, yes. A. No, sir; I had never heard of the firm 
before that time. 
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Q. And you had no knowledge, nor were you told at that 
time how they heard of you? A. No, sir. To the best of 
my knowledge, I do not recall. 

Q. How long have you known Charles E. Dawson? A. 
Since approximately July of 1946. 

Q. In what connection did you know Charles E. Dawson 
before November 1, 1946? A. Mr. Dawson’s father was a 
customer of our bank, a depositor of our bank. He brought 
his son into the bank and introduced him to us at that time, 
and informed us that he was opening an office for his export 
and import business. 

205 Q. Did you have an account opened in the name 
of Dawson Export Company on or about August 14, 

1946? A. To the best of my knowledge, it was about that 
date, sir. 

Q. When did you first see or come in contact with the 
defendant Bueno? A. On December 19, 1946. That is the 
first time I met him. 

Q. December when? A. December 19, 1946. 

Q. Now, going back to the conversation which you had 
a man whom we now find as Mr. Yankiver, on November 7^ 
did you then or at any later time promise to hold the pro¬ 
ceeds of a letter of credit to protect John Mack Associates? 
A. No, sir. 

Q. Did you at any subsequent time make any such prom^ 
ise? A. No, sir. 

Q. Or enter into any such agreement? A. No, sir. 

Q. Now, there has already been offered in evidence as one 
of the defendants’ exhibits a telegram dated November 29, 
1946, addressed to the American Security and Trust Com¬ 
pany by the National City Bank of New York. I think, 
Your Honor, to avoid duplication, there is no use of giving 
a different number. I don’t know what practice you 

206 prefer. 

The Court: Just so you do not get it confused, it 
does not make any difference to me. 


i 

i 
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Mr. Craighill: We can identify it by the plaintiffs’ num¬ 
ber. 

I offer the original of Plaintiffs’ Exhibit No. 12. 

By Mr. Craighill: 

Q. I ask you if you received that telegram, Plaintiffs’ 
Exhibit No. 12, from the National City Bank on or about 
November 29? A. Yes, sir; this was received on December 
2nd, 1946. I might add, this was sent from New York at 
7:10 p.m. on the day of November 29, which was Friday, 
and we were closed on Saturday. So, it was not received 
until the second of December. 

Q. You did not receive it until the second? A. No, sir. 

Mr. Craighill: I have a calendar. May we agree that 
November 29 was Friday? 

Mr. Slaughter: Yes. 

By Mr. Craighill: 

Q. What you have just been testifying concerning is the 
original of Plaintiffs’ Exhibit No. 12, which is a photostat; 
is that correct? A. That is correct. 

Mr. Craighill: Now, Your Honor, I would like to 
207 offer this in evidence, which is Plaintiffs’ Exhibit 

No. 12, and as I think it of some importance, I would 
like to read it into the record, if you have no objection. 

The Court: All right. 

Mr. Craighill: This is dated November 29, 1946, 7:10 
p.m. 

“American Security and Trust Co. —” 

The Court: What is the date? 

Mr. Craighill: November 29, 1946. It did not arrive at 
the bank until December 2nd, Monday. 

The Court: I see. 

Mr. Craighill: (Reading) 

“V129 our reference Com 66756 the National City Bank 
of New York Sao Paulo Brazil opened irrevocable credit 
your favor account Secretaria Da Agricultura Do Estado 
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De Sao Paulo, their Number 7986, for $1,170,000.00 drafts 
at sight on us in duplicate accompanied by one commercial 
legalized invoice full set on board bills of lading consigned 
to buyers Notify Banco Do Estado De Sa Paulo S/A dated 
latest Dec 20 1946 insurance policy or certificate including 
war risk such as obtainable all insurance covered same in¬ 
surers commercial invoice in triplicate weight and quality 
certificate by General Superintendence Co Inc stating 
merchandise in accordance terms of credit evidencing ship¬ 
ment 7500 tons wheat flour 72 per cent extraction 
208 in bags of 100 lbs at US Dollars 7.80 per bag in one 
shipment CIF Santos Expires this office Dec 20 1946 
We confirm—National City Bank New York.” 


By Mr. Craighill: 

Q. Now, on or about December 2nd, did you receive this 
notice or letter of credit, dated November 29, 1946, which 
I now hand you? A. Yes, sir; we received this advice from 
the National City Bank on December 2nd, 1946. It is a 
confirmation of that telegram. 

Mr. Craighill: May we agree, Mr. Slaughter, that is the 
original of which Plaintiffs’ Exhibit No. 11 is a photostat? 

Mr. Slaughter: Yes. 

Mr. Craighill: I offer that in evidence as part of the de¬ 
fendants’ case. 

i 

By Mr. Craighill: 

Q. Now I show you a cablegram purporting to be dated 
December 30—I do not see the year on it, but on the back 
showing that it was received at the American Security and 
Trust Company December 2nd, 10:10 a.m., 1946, and ask 
whether that cablegram was received by you on that date? 
A. Yes, sir; it was. 

The Court: Let me look at it a minute. 


209 


By Mr. Craighill: 

Q. Now I will ask you whether, in pencil 
there, “John Mack, 18 West 8th Street, New 


dovfn 

York 


i 




120 


City—” Do you know in whose handwriting that was 
placed on that cablegram? A. To the best of my knowl¬ 
edge, it was by my secretary at that time. 

Q. That is not your handwriting? A. It is not my 
writing. 

Q. Do you know what this other pencil mark is? A. 
“Sent wire December 2nd.” 

Mr. Craighill: I offer this cablegram in evidence and ask 
that it be marked Defendants 7 Exhibit No. C. 

Mr. Slaughter: No objection. 

(Whereupon, the said document was marked Defendants 7 
Exhibit No. C, A.S.&T., and received in evidence.) 

By Mr. Craighill: 

Q. I will now show you Plaintiffs’ Exhibit No. 10 and ask 
whether that is the telegram that you sent on December 
2nd, 1946, to John Mack Associates? A. Yes. 

The Court: If you are not going to read it, I would like 
to see it, just to refresh myself. 

Mr. Craighill: I offer that in evidence, Plaintiffs 7 Exhi¬ 
bit No. 10, as part of the defendants’ case. 

Mr. Slaughter: May I see that Exhibit No. C? 

Mr. Craighill: Yes. 

210 By Mr. Craighill: 

Q. Now, I notice that this Defendants’ Exhibit 
No. C is signed by Mario da Cunha Bueno. Had you learned 
of his name from anyone? A. No, sir; not at that time. 

Q. You did not know who he was? A. No, sir. 

Q. And, yet, you did send a telegram that he asked you 
to send? A. Yes, sir. 

Q. I show you what purports to be a carbon copy of a 
letter, under date of December 4, written by the Trust 
Company to Mr. W. J. Cosgriff, Assistant Cashier of the 
Commercial Credit Division, National City Bank of New 
York, and ask you if that is a letter which you recognize, 
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although I believe it was not signed by you? A. Yes, sir; 

I do. The officer that signed this particular letter, at the 
present time is in the hospital, having had a stroke. 

Q. Mr. Richard E. Harris? A. Yes, sir. 

Q. He is confined to the hospital? A. Confined to the 
hospital. ! 

Mr. Craighill: This has already been identified by Mr. 
Cosgriff, the original, if we may offer it in evidence 

211 at this time. 

Mr. Slaughter: All right. 

Mr. Craighill: I offer in evidence this letter written by 
the Assistant Treasurer of the American Security & Trust 
Company, who is now in the hospital, Mr. Harris, on the 
date of December 4, 1946. i 

The Court: To whom? 

Mr. Cosgriff, of the National City Bank. It is so short, 

I think I would like to read it in evidence. (Reading): ; 

“Dear Mr. Cosgriff: 

* * Referring to your telephone conversation with our Mr. 
James F. Willett, relative to letter of credit #7986, we 
wish to advise that we cannot accept the amended terms of 
this credit in favor of the Dawson Export Company and/or 
assignee inasmuch as we will not accept full responsibility 
for fulfillment of the contract as provided for under the: 
terms of this credit. 

j 

“Yours very truly, 

“/s/ R. E. Harris, Assistant Treasurer.” 

I offer that as Defendants’ Exhibit No. D. 

i 

(Whereupon, the said document was marked Defendants’ i 
Exhibit No. D, A. S. & T., and received in evidence.) 

By Mr. Craighill: 

212 I hand you another letter dated December 4, 1946, 
and ask whether that letter was also written on the 

same day by the same person under the same circum¬ 
stances? A. Yes, sir; it was. 
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Mr. Craighill: I offer that letter in evidence as Defen¬ 
dants’ Exhibit No. E. Mr. Geiger has the original of that. 

213 Mr. Slaughter: If he concedes that it was re¬ 
ceived by Mr. Dawson, I have no objection to the 

copy. 

The Court: All right. 

Mr. Slaughter: I understand that he does so concede? 
Mr. Geiger: That is correct. 

("Whereupon, the said document w’as marked Defendants’ 
Exhibit No. E, A. S. & T., and received in evidence.) 

Mr. Craighill: Your Honor, it is not Jny intention to 
read much more in evidence, but this is another letter that 
I think important: (Reading) 

“December 4, 1946. 

“Daw’son Export Company, 

“Barr Building, 

“Washington, D. C. 

“Gentlemen: 

“We have today been advised by the National City Bank 
of New’ York that your customer in San Paulo has agreed 
to amend letter of credit #7986 so that the credit will be in 
your favor and/or assignee, provided that the American 
Security and Trust Company accepts full responsibility 
for fulfillment of the contract under the terms of the credit. 

“As you have been advised by our Mr. Mittendorff 

214 today, this Bank cannot enter into any agreement 
such as this, therefore, we have today informed the 

National City Bank that this amended credit is not accept¬ 
able to us. 

“Yours very truly, 

“/s/ R. E. Harris, Assistant Treasurer.” 
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The Court: So I can get the information before I for¬ 
get it, what do you mean by ‘‘amended credit”? 

By Mr. Craighill: j 

Q. Can you explain that, Mr. Schooley? A. Yes, sir; I 
can. The National City Bank cabled their office in Sao 
Paulo, Brazil, and asked if the Secretary of Agriculture 
would be agreeable to making this letter read to the Ameri¬ 
can Security & Trust Company or its assignee, the Dawson 
Export Company. The National City Bank of Sao Paulo 
came back and said that their client was willing to amend 
that letter, provided that we would accept full responsi¬ 
bility. 

The Court: I see. 

Mr. Craighill: I think I can carry that out in just: a 
moment. 

The Court: Yes, I understand. 

! 

Mr. Craighill: i 

Q. On or about December 4, did you have any conver¬ 
sation with Mr. Cosgriff of the National City Bank 
215 to the effect that you would not accept the letter of 
credit, which is confirmed by this letter of the same 
date? A. Yes, sir. 

Q. I show you a letter purporting to be from W. J. Cds- 
griff of the National City Bank dated December 4, 1946, 
addressed to the American Security & Trust Company, 
Attention Mr. William E. Schooley. Did you receive that 
letter? A. Yes, sir. 

Mr. Craighill: I offer that letter in evidence as Defen¬ 
dants’ Exhibit No. F. 

Mr. Slaughter: No objection. 

(Whereupon, the said document was marked Defendants’ 
Exhibit No. F, A. S. & T., for identification, and received 
in evidence.) 

Mr. Craighill: I think that this is of the utmost impor¬ 
tance. So, if Your Honor will indulge me once more, I 
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will read it. This is from the National City Bank, dated 
December 4,1946, to the American Security and Trust Com¬ 
pany, Washington, D. C. (Reading) 

“Gentlemen: Attention: Mr. William E. Schooley, Vice 
President. 

“ ‘Following our telephone conversation of December 2 
we cabled on that date to our Sao Paulo Branch as follows: 

“YOUR CABLE NOVEMBER 29 AMERICAN SECURITY AND TRUST 
COMPANY WASHINGTON ADVISE US THEY DO NOT WANT 
216 CREDIT 7986 ISSUED THEIR FAVOR AND INFORM US CREDIT 
SHOULD BE ISSUED FAVOR OF DAWSON EXPORT CORPORA¬ 
TION AND/OR ASSIGNEE instruct” 

and we are now in receipt of the following cabled reply: 
“ ‘yours 52 credit 7986 amended to be in favor of dawson 

EXPORT CORPORATION AND/OR ASSIGNEE PROVIDED AMERICAN 

security trust company accepts full responsibility for 

FULFILLMENT OF CONTRACT 7 

“In your absence the above quoted message was advised 
by telephone to Mr. James F. Willett, Assistant Treasurer 
and we shall appreciate having you favor us with your fur¬ 
ther advices relative to the matter. 

“Yours very truly, 

“/s/ W. J. Cosgriff, Assistant Cashier.” 
By Mr. Craighill: 

Q. You did receive that letter, which is dated December 
4, probably the next day? A. Yes, sir. 

Q. Who is Mr. James F. Willett? A. He is now assist¬ 
ant vice-president of the American Security & Trust Com¬ 
pany. 

Q. Perhaps we have the thing a little backwards. You, 
as I understand it, in this conversation of December 2nd, 
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received this information or, rather, told him you would 
not accept the credit? A. Yes, sir. 

217 Q. Then these letters of December 4, which were 
offered in evidence, were written after you had been 

asked whether you would assume full responsibility and 
you declined to assume full responsibility for fulfillment 
of the contract? A. Yes, sir. 

Q. When did you first see or come in contact with Mr,; 
Bueno? Before we get to that, I would like to ask this;! 
You have heard Mr. Yankiver’s testimony that he camb 
here on December third. Were you present or did you 
have any conference with him on December third? A. No^ 
sir, I did not. 

Q. Did you see Mr. Yankiver or have any conversation 
with him on December 9? A. Yes, sir; I did. 

Q. What took place at that time, on December 9, and 
where did you see him, and under what circumstances? 
A. On December 9, Mr. Dawson and Mr. Yankiver called! 
at my office in connection with this letter of credit which 
had been opened in our favor. They tried to persuade the 
bank to accept that letter as it was issued. We absolutely 
refused to do it. We even went so far as to make a tele¬ 
phone call to Mr. Cosgriff at the National City Bank, tell¬ 
ing him of the plan that Mr. Dawson and Mr. Yankiver 
had suggested. 

The Court: What was that? 

The Witness: That was, as has been brought out 

218 here, that they wanted a letter of credit assigned by 
us to the Dawson Export Company, who, in turn, 

would reassign it to the American Security and Trust Com^ 
pany as collateral. 

The Court: I was under the impression that all of that 
had been disposed of on December 4. Is that correct? 

Mr. Craighill: No. I don’t want to be testifying, my-i 
self, but what they show is that on December 2nd the Na-i 
tion City Bank cabled to Brazil and asked whether 
assignment could be made to Dawson Export Company. 
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The answer came back from Brazil, “Yes, it can be 
done —” — 

The Court: This, on the ninth, was the reassignment? 
Mr. Craighill: That came in the picture, first, on De¬ 
cember 9. 

The Witness: That is correct. 

By Mr. Craighill: 

Q. You telephoned Mr. Cosgriff whether that could be 
done. What was the reply? 

• •#*••••** 

219 Q. Very well—what did you hear from Mr. Cos- 
griff and then what did you tell Mr. Yankiver and 

Mr. Dawson at that conference on December 9? A. Mr. 
Cosgriff informed me that there was no way in which the 
bank could protect itself under such a deal; that we would 
be the sellers of flour, we would be extending credit to the 
Government, and that he would recommend that we have 
no part of it; and they were so informed at that time, sir. 

Q. You mean that you informed Mr. Yankiver and Mr. 
Dawson at that time? A. Yes, sir. 

Q. That you refused to do that, and it could not be done? 
A. Yes, sir. 

Q. When did you first see or come in direct contact with 
Mr. Bueno? I understood you had heard of him through 
Mr. Dawson? A. Yes, sir. 

Q. When did you first come in contact with Mr. Bueno? 
A. My first contact with Mr. Bueno was on Decem- 

220 her 19, 1946, at our bank. 

Q. Will you tell from the beginning to the end what 
took place at that time? In the first place, before we go 
into that, I will show you two documents, one in Portugese, 
and apparently a translation in English, and ask whether 
they were submitted to you by Mr. Bueno on December 19? 
A. Yee, sir; they were. 

• ••••••#•• 
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By Mr. Craighill: ! 

Q. Did Mr. Bueno furnish you with some evidence that 
he was representing the Secretary of Agriculture of Brazil? 
A. Yes, sir; he did. If you will go back to the letter of 
John E. Mack of December 18, in that letter he in T 

221 forms us that he was bringing this with him. 

Mr. Craighill: I do not think it is of sufficient inn- 
portance, if Mr. Slaughter does not want it in. 

Mr. Slaughter: So far, that has not been in issue. 

The Court: Will you permit me to break in with' a quesr 
tion: In this testimony, up to this time, it appears from 
Mr. Yankiver’s testimony, I think, that this transaction 
started out to be a letter of credit to the American Secur¬ 
ity & Trust Company for the benefit of Mack; and then the 
plan was switched, that it should be for the benefit of 
Dawson. Am I wrong in my interpretation? 

Mr. Craighill: Except Mack’s name was never in thq 
letter of credit. j 

Mr. Slaughter: Your Honor, our version of that, is that 
it was opened in favor of the American Security & Trust 
Company for the benefit of Mack; that subsequently, wheii 
it was discovered that in that form the American Security 
& Trust Company would not facilitate the purchase of th$ 
flour from the mill by Dawson, by making advances to it; 
it was sought to develop a way in which that could be acf 
complished, and the bank could be made secure. So, aS 
Mr. Yankiver has testified, a plan was suggested, whereby 
the letter of credit would be made available and the Amer¬ 
ican Security & Trust Company would assign it to Dawson 
who, in turn, would reassign it to the bank for coli- 

222 lateral security for any loan that they would give, j 

Your Honor stated it correctly, but did not go far 
enough, in my opinion. It was as a part of the plan sug¬ 
gested that it be assigned to Dawson, but only so that Daw¬ 
son could assign it back to the bank as collateral security 
for loan. 
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The Court: I understand that now. I am trying to find 
out why there was a switch, if there w T as, and what this 
witness knows about a switch from Mack to Dawson. Will 
you explain that, if you know anything about it? I do not 
know’ that you do. I mean, about the Mack end of it. 

The Witness: Sir, this letter was opened up in favor of 
the American Security & Trust Company. It did not say, 
for the account of John E. Mack. 

The Court: I know. According to Mr. Yankiver, that 
was the intention, that the bank should hold this credit in 
favor of Mack, originally; do you know anything about 
that? 

The Witness: No, sir. I do not know that we were to 
hold it in favor of Mack. The way the letter of credit was 
opened, Your Honor, the American Security, as a bank, 
could not use it at all. 

The Court: I understand that. I am just trying to find 
out how Mack got into the picture—how Mack thought he 
was in the picture, if you have any idea? 

The Witness: The only idea that I have, that 
223 Mack and Dawson were working together on a flour 
deal, the two of them, one trying to sell flour and the 
other one trying to buy it. 

By Mr. Craighill: 

Q. I will ask you this question: Was there anything up 
to this time, of this conference on December 19, to indicate 
that Mack was to be the beneficiary in any respect of this 
letter of credit? A. No, sir; there was not. 

Q. Then, Mack’s name does not appear in the notification, 
or anything of that sort? A. That is correct. 

Q. Now, then, will you describe this conference on De¬ 
cember 19, beginning with who was present, and when the 
different parties arrived, to the best of your recollection, 
and what took place? A. On December 19, to the best of 
my recollection, Mr. Dawson and Mr. Bueno came into my 
office together. Mr. Bueno had been in the bank, wander- 
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mg around, and Dawson had had an appointment with him 
to meet him there and, I think, he walked up and made him¬ 
self known. To the best of my knowledge, Mr. Yankiver: 
was flying down from New York and his plane was late,; 
and he was about a half-hour late getting to the confer-i 
ence. Mr. Bueno was quite upset about that, and we dis¬ 
cussed this letter of credit, pro and con, as to what could: 
be done about it; and I said that we could not use the I 

224 letter. To the best of my recollection, that confer¬ 
ence occurred at 3:00 p.m. on the nineteenth. We; 

made no headway, and Bueno put up such a strong plea, j 
and Mr. Yankiver, that it meant so much to the Brazilian 
Government, that we finally called Mr. Bell’s office. 

Q. Mr. Bell being the president of the American Secur-; 
ity & Trust Company? A. Being president of the bank. 

In addition to myself, there was Mr. Mittendorff, Mr. 
Dawson, Mr. Bueno, and Mr. Yankiver. Then we went into j 
Mr. Bell’s office at about four-thirty p.m. At that time, the 1 
same plea was made to the bank, to assume this letter and 
the responsibilities, in order that the flour might be pur¬ 
chased. Mr. Bell, in turn, at about the time the conference , 
broke up, at about five-thirty, called our attorney. i 

Q. Who was that? A. Mr. Thomas F. Burke. He dis- i 
cussed the matter with him and said that we would try to 
give it further consideration, but there was nothing that 
we could do at that time. 

Q. Was anything said in the course of that conference j 
about the expense of issuing a new letter of credit? A. j 
Yes, sir. The main reason that the principals, as I call 
them, Bueno, insisted that we accept this original letter, 
was because of the cost of issuing a duplicate letter, which 
would cost about $16,000 in revenue stamps. 

225 Mr. Slaughter: I think it would be better if the , 
witness designated who stated what, in these confer- ! 

ences, instead of giving the general result. j 
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By Mr. Craighill: 

Q. Will you comply with that, as well as you can? After 
telephoning to Mr. Burke, what did Mr. Bell say to the 
assembled crowd? A. Mr. Bell said that he was very sorry, 
but that we could not accept the letter as it was; that he 
was sympathetic to the Brazilians getting flour, we would 
like to cooperate, but that there was just no way in which 
we could do it. 

Q. That is the way the matter was left on December 19? 
A. Yes, sir. 

Q. Now, I will show you a telegram dated December 26, 
from New York, addressed to the American Security & 
Trust Company, and signed, Mario Da Cunha Bueno, rep¬ 
resenting Secretary of Agriculture, and ask whether that 
was received by your bank? A. Yes, sir; it was. 

Mr. Craighill: I would like to offer that in evidence, as 
Defendants’ Exhibit No. G. 

Mr. Slaughter: No objection. 

(Whereupon, the said document was marked Defendants’ 
Exhibit No. G, A. S. & T., for identification, and received 
in evidence.) 

226 By Mr. Craighill: 

Q. That telegram was received by you from Bueno, dated 
December 26, “Attention Mr. Bell President and Mr. 
Schoolev Vice President: 

“Having received definite cable answ r er Secretary Agri¬ 
culture State Sao Paulo and is accordance with instruc¬ 
tions received coma I will see City Bank tomorrow morning 
26 here Stop After this meeting I will phone for appoint¬ 
ment in your bank in order J;o give solution Gouvernment 
flour Stop Thanks cordially— 

Mario Da Cunha Bueno Representing 
Secretary Agriculture.” 

And that is the telegram received by you on that date? 

The Court: On what date ? 
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Mr. Craighill: Dated December 26, 6:48 a.m. 

The Witness: Yes, sir. 

Mr. Craighill: In that connection, I would like to call 
to the Court’s attention the last page of the pretrial memo r 
randum containing a stipulation which, chronologically^ 
follows right at this point. 

The Court: I have it right here. 

Mr. Craighill: (Beading) 

‘‘It is stipulated that Mario Da Cunha Bueno received 
a cablegram in Portugese from Francisco Malta Car- 
donsa—” 

i 

227 I think we will agree he was Secretary of Agri¬ 
culture. 

Mr. Slaughter: Yes. 

Mr. Slaughter: (Reading) 

“—dated December 20, 1946, in the Portugese language, 
reading—” 

I will not attempt to read the Portugese. 

“—translated into English to read: ‘I authorize the 
bank to extend time to 20th of January pay the increase in 
ocean freight permit the American Security to transfer 
credit.’ ” 

i 

Mr. Slaughter: What date is that? 

Mr. Craighill: December 20 is the date the cable fromj 
Sao Paulo, Brazil, was sent. i 

Mr. Slaughter: Nothing to indicate when it was re¬ 
ceived ? 

Mr. Craighill: I do not think so. I think I have a copy 
of it somewhere. I will try to locate it. I do not have it 
with these other things, because I did not know whether 
you were going to object to it. 

Mr. Slaughter: I do not object to it. 

The Court: Was that cablegram dated December 20? 

Mr. Craighill: Apparently dated December 20. 
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The Court: What happened on December 26th? 

Mr. Craighill: And on the 26th, you see, Bueno got that 
from Brazil, on December 20, or soon after December 20, 
and on December 26 he sent this telegram to Amer- 
228 ican Security & Trust Company, saying that he 
would see the National City Bank in New York. 
*#*##*•*•• 

232 By Mr. Craighill: 

Q. Mr. Schooley, at the close of the session yesterday, we 
w’ere discussing this conference of December 19; and I un¬ 
derstood you to say that that was the first time that you 
saw* or came in contact with Mr. Bueno. But I understand 
that you wish to correct one thing that you said, that you 
didn’t know his name before that time. 

Now, as a matter of fact, did you not, at Mr. Dawson’s 
request, send him a telegram, I think on November 

233 22, 1946? A. At the request of Mr. Dawson, I sent 
to Mr. Bueno, President of the Industrial Bank in 

Sao Paulo, a telegram. 

Q. I will hand you v’hat purports to be a copy of that 
telegram of November 22, 1946; and ask if that is the tele¬ 
gram or cablegram to which you refer? A. Yes, sir, it is. 

Mr. Craighill: I will offer that in evidence as the defen¬ 
dant’s next exhibit, No. H. 

(Whereupon, the said document was marked Defendant’s 
Exhibit No. H, A. S. & T., and received in evidence.) 

. By Mr. Craighill: 

Q. So that your testimony yesterday that you didn’t 
remember having heard his name was not correct? A. Was 
not correct, sir. 

Q. Now, I hand you the letter of advice of the original 
of credit, dated November 29,1946, and call attention to the 
fact that at the bottom of it, it says : 

“The above-mentioned correspondent engages with you 
that all drafts drawn under and in compliance with the 
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i 
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terms of this credit will be duly honored on delivery of 
documents as specified, if presented at this office on or be¬ 
fore December 20, 1946.’’ 

Now, what does that mean, “if presented on or before 1 
December 20, 1946”? A. In order to comply with 

234 this particular letter, the flour would have had to 
have been purchased, it would have had to have been 

delivered at the port, and the documents would have had 
to have been presented at the National City Bank on or; 
before December 20, 1946. Otherwise, we w T ould not have 
received our money. 

Q. In other words, this letter of credit expired on De-j 
cember 20, unless it was renewed in some way? A. Yes, sir. j 
The Court: That was a cablegram from whom to whom?I 
Mr. Craighill: This is the original letter of credit which 
expired December 20. 

The Court: I see. 

Mr. Craighill: You remember on December 19, they had 
this conference. 

The Court: I just didn’t understand what it was; that 
was all. 

Mr. Craighill: Yes. 

By Mr. Craighill: 

i 

Q. So that on December 19, was it not physically impos- j 
sible to have gone through with this deal without authority ! 
from Brazil to amend this letter of credit? A. It w’ould j 
have been absolutely impossible to fulfill the contract. 

Q. Now, I believe you have already identified the tele¬ 
gram that arrived on December 26, from Mr. Bueno. 

235 The Court: Won’t you explain to me what you j 
mean by a “divisional letter of credit.” I think I i 

know; but I vrould like to hear from you. 

The Witness: A divisional letter of credit would be 
where we could assign part of it to the mill and part to ! 
someone else. 

The Court: I see. All right, sir. 
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By Mr. Craighill: 

Q. Now, just to show the connection, I believe you iden¬ 
tified yesterday a telegram that w T as sent from New York 
December 25, and arrived in Washington on the morning 
of December 26, which is marked Defendant’s Exhibit C, 
from Bueno, signed, representing the Secretary of Agri¬ 
culture, and stating that he is going into the City Bank in 
New York to try to arrange this transaction. 

Now, on December 26, did you see Mr. Bueno? A. Yes, 
sir, I did. On December 26, he called my office, on arrival 
in Washington, for an appointment. 

Q. This telegram was sent December 25? A. Yes, sir; 
but he came in on the 26th, sir. 

Q. Very well. What took place with Mr. Bueno on De¬ 
cember 26th, the day after Christmas? A. He talked to me 
very briefly, and asked me if I would get in touch with Mr. 
Dawson for him, to make an appointment with Mr. Daw¬ 
son. 

236 Q. He spoke Portuguese, but very poor English, 
did he not? A. Very poor English, sir. 

Q. All right. What did you do ? A. I called Mr. Dawson 
on the telephone, and told him Mr. Bueno was in town, and 
he would like to see him. And they arranged to meet at a 
time and place—I do not think it was in my office. 

The Court: These things come to my mind and I would 
like to clear them up as we go along, because there are so 
many details, and I am afraid I might miss something. 

There is testimony here that if another letter of credit 
had been issued, it would have cost about 16 or 17 thousand 
dollars. 

The Witness: Yes, sir. 

The Court: And that, therefore, vour bank, the Amer¬ 
ican Security & Trust Company, agreed to transfer—if that 
is the proper word to use—the letter of credit which you 
had to this milling company in Kansas. 
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Well, now, assuming that the authority under the letter 
of credit expired on the 20th of December, what did you 
have to transfer? 

The Witness: The original letter expired on December 
20; and on December 20, or 21, we received a cable from 
Brazil, and also a supplemental letter from the Na^ 

237 tional City Bank of New York, extending that parr 
ticular letter of credit to January 30. 

Mr. Craighill: January 20. 

The Witness: January 20, 1947. 

The Court: All right, sir. 

Mr. Craighill: And I will offer in evidence, through Mr. 
Cosgriff, the cable that he got from Brazil on December 20 > 
giving authority to extend it to January 20. 

The Court: Well, the witness testified not five minuted 
ago that all authority expired on the 20th. 

Mr. Craighill: That it would have expired. 

The Court: It would have; but he testified that it did. 
You have got to keep these things so the judge can underi 
stand what the situation is. 

Mr. Craighill: I appreciate that. Then we will correct 
that. 

By Mr. Craighill: \ 

Q. Mr. Schooley, you mean that by the terms of the orig¬ 
inal letter of credit, it would have expired December 20? 
A. Yes, sir. 

Q. But on December 20, cable advices were received 
from Brazil authorizing the extension to January 20, 1947 j 
A. Yes, sir. 

Q. So that it was not necessary to get out an en-i 

238 tirely new letter of credit? A. Yes, sir. 

Q. Now, on or about December 30, 1946, did you 
have a conversation wdth Mr. Cosgriff of the National City: 
Bank of New York? A. Yes, sir, I did. 

Q. Will you state what took place in that connection?: 
A. I received a telephone call from Mr. Cosgriff at the Na 1 
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tional City Bank of New York. He told me that Mr. Bueno 
was in his office, and that they had found a way out of our 
difficulty; that this letter could be assigned directly to the 
milling company, which was the Kansas Milling Company; 
and that we could assign it in total, without any responsi¬ 
bility or without any liability to ourselves. 

Q. I will hand you what purports to be copy of a letter 
dated December 30, 1946— 

Mr. Craighill: Of which a photostat has been given to 
you, Mr. Slaughter. 

By Mr. Craighill: 

Q. —addressed to Mr. W. J. Cosgriff, Assistant Cashier, 
National City Bank, New York, signed by you as “William 
E. Schooley, Vice President,” and ask if that is a copy of 
a letter that you sent to Mr. Cosgriff on that date, Decem¬ 
ber 30? A. Yes, sir, it is. 

Mr. Craighill: I would like to have that marked 
239 as the next exhibit number. 

Mr. Slaughter: Mr. Craighill, I think that is al¬ 
ready in evidence. 

Mr. Craighill: I believe it is in evidence as one of the 
plaintiffs’ exhibits. I can tell you in just a minute. That 
is Plaintiffs’ Exhibit No. 22. 

Have you got that ? 

Mr. Slaughter: Yes. 

Mr. Craighill: Here, again, it is only seven lines. I 
would like to read it in evidence. 

“Dear Mr. Cosgriff: 

We wish to advise you that in accordance with my tele¬ 
phonic conversation with you, we have today assigned an 
irrevocable letter of credit No. 66756 to the Kansas Milliner 
Company, Wichita, Kansas. Will you kindly acknowledge 
receipt of this assignment at your earliest convenience. 

Yours very truly, 

William E. Schooley 
Vice President.” 
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By Mr. Craighill: j 

Q. Now, then, pursuant to that, I will hand you a paper, 
the original of which has been identified as Plaintiffs ’ Ex¬ 
hibit No. 19, dated December 30, 1946, and ask if that is 
the letter of advice received by you, or a copy of the 

240 letter of advice to the Kansas Milling Company, but 
received by you on or about December 31? A. Yes, 

sir, it is. 

Mr. Craighill: That has already been offered in evi¬ 
dence; and I don’t think we need go over that any further. 

i 

By Mr. Craighill: I 

Q. Then you understood that that was merely a copy of 
what the National City Bank sent to the Kansas Milling 
Company? A. Yes, sir. j 

Q. Now, I show you a telegram which appears to be 
dated, Muncie, Indiana, and received in Washington early 
in the morning of December 28, 1946, addressed to you, by 
a person named R. W. Alcorn, and ask if that was received 
by you. A. Yes, sir, it was. 

Mr. Craighill: I will offer that in evidence; but I think 
that will be connected up really by Mr. Dawson, rather 
than this witness. If you prefer, I will have it merely 
marked for identification; or do you have any objection to 
it being offered in evidence? 

I offer it in evidence, and ask that it be marked the next 
exhibit number of the defendant. 

(Whereupon, the said document was marked Defendant’s 
Exhibit No. I, A. S. & T., and received in evidence.) 

241 By Mr. Craighill: j 

Q. Now, I hand you a letter dated December 31, 
1946, addressed to you by W. J. Cosgriff, as Assistant Cash¬ 
ier of the National City Bank, and ask whether that was i 
received by you in due course through the mail? A. Yes, i 
sir; it was. 
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Mr. Craighill: I offer that in evidence. 

Mr. Slaughter: I think that is already in. What date 
is it? 

The Witness: December 31. 

Mr. Craighill: That is Plaintiffs’ Exhibit No. 27. Per¬ 
haps it is not necessary to mark it again. 

Mr. Slaughter: It is No. 23, Mr. Craighill. 

Mr. Craighill: That is Plaintiffs’ Exhibit No. 23. 

The Court: I think I have seen this letter. 

Mr. Craighill: Yes. 

By Mr. Craighill: 

Q. I will show you a copy of a letter dated January 3, 
1947, from you to Mr. Cosgriff, which has already been 
offered in evidence as Plaintiffs’ Exhibit No. 24. That is 
a copy of the letter you wrote to him at that time? A. 
Yes, sir; it is. 

Mr. Craighill: I merely reoffer that as part of the defen¬ 
dant’s case, but I don’t think it is necessary to take the 
time now to go over it again. 

242 By Mr. Craighill: 

Q. Now, I show you another letter, dated January 4, 
1947, addressed to you by Mr. Cosgriff, which is Plaintiffs’ 
Exhibit No. 25; and ask whether that letter was received 
by you? A. Yes, sir; it was. 

Mr. Craighill: I offer that letter, being Plaintiffs’ Exhibit 
No. 25, as part of the defendant’s case. 

By Mr. Craighill: 

Q. I now hand you a copy of a letter dated January 6, 
addressed to W. J. Cosgriff, by you, which is Plaintiffs’ 
Exhibit No. 26; and ask if that is a copy of a letter you 
wrote to Mr. Cosgriff on that date? A. Yes, sir; it is. 

Mr. Craighill: I offer that in evidence as part of the 
defendant’s case. 
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By Mr. Craighill: i 

Q. I hand you another letter on the same date, January 
6, 1947, addressed to Mr. Cosgriff by you, being plaintiffs’ 
Exhibit No. 27, and ask if that was received by you. A. 
Yes, sir, it was. That was mailed by me. 

Q. I mean, that was mailed by you? A. Yes. 

Q. That is correct. 

Now, I show you another letter dated January 28, 

243 1947, addressed to you, by Mr. Cosgriff, which is 

Plaintiffs’ Exhibit No. 28. j 

Mr. Reich: No. 27. j 

Mr. Craighill: Twenty-eight. i 

The Clerk: You read two letters dated the 6th. The last 
one you referred to is not in evidence. 

Mr. Craighill: All right. I will offer that in evidence; 
and perhaps that should be given a separate number. I 
thought those had been offered in evidence by the plain¬ 
tiff. That is apparently the second letter written on the 
same date, January 6, which I have just offered in evidence 
and ask to have it given the next letter of the defendant’s 
exhibits. 

It merely reads: 

“Dear Mr. Cosgriff: j 

We appreciate very much your letter of January 4, advisi- 
ing me that your Sao Paulo branch is agreeable to th^ 
amendment to extend the expiration date of the credit tp 
January 30, 1947.” 

(Whereupon, the said document was marked Defendant’s 
Exhibit J, A.S.&T., and received in evidence.) 

Mr. Craighill: This letter of January 28, 1947, which isi 
Plaintiffs’ Exhibit No. 27— j 

Mr. Reich: That is correct, sir. 

Mr. Craighill: —I offer in evidence as part of the! 

244 defendant’s case. i 
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The Court: I would like to see that letter, and also 
the one that the clerk now has. 

Mr. Craighill: Perhaps I should clear that up, Your 
Honor. You will remember the letter that is incorporated 
in the pre-trial, that I have read once or twice, was dated 
December 20, to Bueno from Brazil, from the Secretary of 
Agriculture of Brazil, saying: 

“I authorize the extension of the credit, and increase in 
the payment of freight and the assignment by the American 
Security & Trust Company.” 

That is in the pre-trial. 

The Court: The only reason I wanted to see those letters 
is that it is not entirely clear to me why, after this transfer 
had been made to the Kansas Milling Company, the Amer¬ 
ican Security & Trust Company had any further interest 
in the matter one way or the other; that this correspondence 
was necessary. 

Mr. Craighill: That is right. It didn’t, except to receive 
the banker’s commission; and that is what I am going to 
develop now. That is all it did have. 

The Court: All right. 

By Mr. Craighill: 

Q. I now show you a letter dated February 17, 1947, from 
the Kansas Milling Company; and ask if that was 
245 received by you in due course of mail? A. Yes, sir, 
it was. 

Mr. Craighill: I offer that letter in evidence and ask 
that it be marked. 

(Whereupon, the said document was marked Defendant’s 
Exhibit No. K, A. S. & T., and received in evidence.) 

The Court: Neither in the complaint, nor in the pre¬ 
trial order is there any intimation of any claim by the 
plaintiff against the American Security & Trust Company 
for that $3,004. Is there any necessity for laboring that? 
Is it an issue in the case anywhere? 

Mr. Craighill: All I am going to bring out now, is: 
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By Mr. Craighill: 

Q. You received from the Kansas Milling Company, by 
this letter, a check for $3,004, which was your commission 
at one-fourth of one percent? A. Yes, sir. 

Q. And you understood from Mr. Cosgriff that that was 
the usual commission for such an assignment? A. Yes, sir. 

Q. And you acknowledged receipt of that? A. Yes, sir. 

Q. Now, you have heard Mr. Yankiver’s testimony that 
after December 19, he tried to see you a number of times; 
and finally communicated with you, and asked you 

246 the name of the mill. A. (Witness nodded assent.) 

Q. And you refused to give it to him. Will you 
state just w r hat took place in that connection? A. Mri 
Yankiver called on me at the bank, with Mr. Tremmal, an 
attorney, asking that I furnish to him the name of the ast 
signee of the letter of credit. I had previously talked with 
Mr. Cosgriff at the National City Bank. John Mack As T 
sociates were not a party to the letter of credit. The in4 
formation is confidential; and I refused to give it on that 
basis. It might be the same as a lawyer coming into ouf 
bank, asking — 

Mr. Slaughter: Your Honor, I move to strike that out; 
that is wholly argumentative on the witness’ part. 

The Court: Well, that is true. That last part is argun 
mentative. The first part is all right, because he is stating 
the reason for his action. 

Mr. Slaughter: Yes, sir. 

The Court: He has a right to do that. 

Mr. Slaughter: I am only referring to the last part. 

The Court: You are correct. 

Mr. Craighill: That may be stricken out. 

By Mr. Craighill: 

i 

Q. You did not consider John Mack a customer of > 

247 yours in any respect? A. No, sir. 

Q. Now, did you, or, to your knowledge, did any¬ 
one on behalf of the bank agree at any time to have the 


! 
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Trust Company serve as agent for John Mack Associates? 
A. No, sir; we did not. 

Q. Well, did the Trust Company or any officers, to your 
knowledge, at any time hold any of the proceeds of this 
letter of credit for John Mack or for anybody else? A. 
We never had any part of the money at any time. 

Q. Except the commission that you finally received from 
the Kansas Milling Coimpany? A. That is correct, sir. 

Q. Did you have any control over the money in any re¬ 
spect? A. No control whatsoever over the money. 

Q. Now, you have heard some testimony about an agree¬ 
ment between Bueno and Dawson, which was confirmed tm 
January 15, 1947, for division of this overage, or differ¬ 
ence on the basis of 75 percent to Bueno and 25 percent to 
Dawson. Did you know anything about that prior to the 
filing of this suit? A. No, sir; I did not. 

Mr. Craighill: I believe it is agreed this suit was filed 
the end of January, 1947; or the papers will show- 
248 Mr. Slaughter: Early in 1947. 

By Mr. Craighill: 

Q. Prior to that time, you knew nothing about it? A. 
(Witness indicated in the negative.) 

Q. Did you know anything about the way John Mack, 
Dawson, Bueno, expected to be compensated? A. I did 
not, sir. 

Q. Now, when you made that assignment to the Kansas 
Milling Company, before doing so, or consenting to the 
assignment—As a matter of fact, you didn’t sign any¬ 
thing; did you? A. I didn’t sign anything; except I had 
had to tell the National City Bank to relieve the American 
Security of it, and give it to the Kansas Milling Company. 

Q. In vour letter, you said, “We have assigned it,” but 
that was merely oral; and there was no writing signed by 
you? A. No, sir. 

Q. Did anyone besides you, to your knowledge, any of¬ 
ficer of the Trust Company, handle this matter, other than 
those who have been referred to as Mr. Bell, and Mr. Mit- 
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tendorff, and that matter of Mr. Willett we spoke of? A. 
As far as I know, they were the only officers. 

Q. Now, Mr. S'chooley, in the pre-trial proceedings, the 
plaintiff stated—this is his claim at the end of the 

249 pre-trial proceedings: “The bank trust company 
further agreed with plaintiff that it would draw 

drafts on the National City Bank for the full sales price of 
$7.80 per bag, and would pay over to the export company 
. . . ”—referring to the Dawson Export Company— “ . . . 
or its supply mill the mill price plus cost, insurance and 
freight to Brazil, and would hold the difference, which rep¬ 
resented plaintiffs’ profits, for the plaintiffs’ account.!” 
Did you, or to your knowledge, did any officer of the Trust 
Company ever make any such agreement? A. To my knowl¬ 
edge, no officer of our bank ever made such an agreement. 

Q. Did you ever make any agreement to finance the pur¬ 
chase of the flour for anyone? A. We never made any 
agreement to finance the purchase of the flour. 

Q. In 1946, can you tell me what was the amount of the 
capital and surplus of the American Security & Trust 
Company? A. In 1946, the capital and surplus of our bank 
was $9 million. 

Q. And under the banking laws, that permitted a maxi¬ 
mum credit you could give, or loan you could give to 

250 anvbodv, would be what? A. Nine hundred 
thousand dollars. 

The Court: If I remember correctly, it was ten percerit, 
wasnt it? 

The Witness: Ten percent. 

The Court: Yours was seven, wasn’t it? 

The Witness: No, ten percent. 

Mr. Craighill: You may cross examine. 

Cross Examination 

By Mr. Slaughter: 

i 

Q. Mr. Schooley, at the conclusion of your direct exami¬ 
nation, you stated that nothing in writing had ever been 
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signed by the American Security & Trust Company in 
connection with this transfer of credit; did you not? A. 
When was that, sir? 

Q. You stated, in answer to a question propounded by 
Mr. Craighill, that nothing in writing had ever been signed 
by the American Security & Trust Company, in connection 
with this transfer of credit. Was that your testimony? 
A. Well, I think it was, sir; but I would like to correct that 
to this extent: I had a call from the National City Bank 
of New York; and they told me that the mill was willing 
to furnish the flour; and -we could assign the letter to the 
milling company, so I confirmed that by letter, by direct¬ 
ing the National City to assign it to the mill. 

251 Q. Now, didn’t Mr. Cosgriff ask you to confirm it 
to him in writing? A. Yes, sir. 

Q. And you did so? A. Yes, sir. 

Q. And that is the letter which has been marked in evi¬ 
dence Plaintiffs’ Exhibit No. 22? A. Yes, sir. 

Q. Do you mean to tell the Court that the first time you 
ever heard of the Kansas Milling Company, as a supplying 
mill, was when Mr. Cosgriff gave you the information on 
December 30? A. To the best of my knowledge, sir, that 
is correct. 

Q. Now, when -was it that you, on behalf of the American 
Security, first agreed to a transfer of this credit; bearing 
in mind that you wrote this letter on September 30? A. 
December 30. 

Q. December 30. A. When did we first agree? 

Q. Yes. A. On December 30. 

Q. Had you had any arrangements prior to that time 
with anyone that you would do so? A. No, sir. 

Mr. Slaughter: May I have that telegram that he 

252 sent to Mr. Alcorn? 

The Witness: We did not send that to Mr. Alcorn. 

Mr. Craighill: We didn’t send him one; he sent us one. 
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By Mr. Slaughter: j 

Q. Don’t you know, as a fact, that on the 27th day of 

December, three days prior to this, that Mr. Dawson had 

sent a telegram to Mr. Alcorn, advising him that it would; 

be done? A. No, sir; I do not. j 

Q. Had you had conversations on the 27th and the 26th 

with Mr. Dawson relative to it? A. It is possible that we; 

may have; but I cannot identify it by date at this time. 

Q. Well, you know it was prior to the time that you wrote 

this letter to Mr. Cosgriff; don’t you? A. My testimony: 

will show that I had a call from Mr. Cosgriff at the 1 

National Citv Bank— 

* 

Q. I understand that, Mr. Schooley— A. On December; 
30. 

The Court: Just a minute. Let him finish his answer.; 
What did you say? i 

The Witness: I had a direct telephone call with Mr. j 
Cosgriff on December 30; and that is the first time that I 
had agreed to assign that letter of credit. 

By Mr. Slaughter: j 

253 Q. I asked you if it had been discussed with Mr. j 
Dawson prior to that date. A. I cannot recall, sir. j 
Q. Is it your best recollection that it had not? A. I can¬ 
not recall of it having been discussed with Mr. Dawson 
prior to that time. 

Q. Had it been discussed with Mr. Bueno? A. No, sir. 

Q. The only thing that occurred was when he came here 
on the 26th of December? A. Yes, sir. 

Q. And asked to see Mr. Dawson? A. Yes, sir. 

Q. You have no recollection of any conversation with 
Mr. Dawson between that date and the date of December j 
30, when you wrote this letter to Mr. Cosgriff? A. I do j 
not recall of having had any contact with Mr. Dawson; and j 
I think if you will refer to his direct examination, he was j 
out of the city. 
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Q. And you had no conversation with Mr. Bueno other 
than the one that you have told us about? A. No, sir; I 
have not seen him since that time. 

Q. So, are we to believe from your testimony, Mr. 
Schooley, that the first time you knew the name of the 
Kansas Milling Company was when Mr. Cosgriff gave it 
to you? 

254 The Court: He says, to the best of his recollection. 
He said it two or three times. 

Mr. Slaughter: I think, if Your Honor please, I had 
asked him about conversations with Mr. Dawson prior to 
that time. 

The Court: Well, you can ask him over again; but he 
has already answered two or three times, sir. Proceed. It 
is on cross examination. 

The Witness: What is your question now, sir? 

Bv Mr. Slaughter: 

Q. The question I have now asked you, Mr. Schooley, is 
whether or not it is your recollection that the first time 
you heard the name of the Kansas Milling Company was 
when Mr. Cosgriff gave it to you? A. Yes, sir. 

Q. Now, Mr. Schooley, I call your attention to the lan¬ 
guage of Mr. Cosgriff in his letter to you dated December 
31, which is Plaintiffs’ Exhibit 23: 

“Dear Mr. Schooley: 

“In accordance with your telephonic instructions of De¬ 
cember 30, we wired on that date to the Kansas Milling 
Company, Wichita, Kansas, informing them of the issuance 
of our credit No. 74321 in their favor.” 

A. Yes, sir; that is correct. That letter of credit was 
originally opened by the Secretary of Agriculture. 

255 payable to the American Security & Trust Company. 
The National City Bank of New York, or no one 

else could take that money away from us until we agreed 
to it. They had put that money here until December 20. 
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It was ours to use. We refused to use it; and then we 
assigned it to the Kansas Milling Company on December 31. ! 

Q. I am directing your specific attention, Mr. Schooley, i 
to the language used by Mr. Cosgriff. 

The Court: On what date? 

Mr. Slaughter: On December 31, 1946: 

“In accordance with your telephonic instructions of De¬ 
cember 30, w~e wired on that date to the Kansas Milling; 
Company, Wichita. Kansas, informing them of the issu¬ 
ance of our credit No. 74321 in their favor.’’ 

The Witness: That is still correct. It was a telephone \ 
conversation from Mr. Cosgriff to me; and we authorized i 
the assignment; and I confirmed it by letter, which you 
put into the record, sir. . 

By Mr. Slaughter: 

Q. Now, when you received this telegram which has been j 
marked as Defendant’s Exhibit I, from one R. W. Alcorn, j 
did you know what it referred to? A. R. W. Alcorn’s 
name meant nothing to me; nor did the telegram. In fact, 
the telegram was not received until Monday. It was sent, : 

I think, on December 28 or 27; and there was a 
256 Saturday coming in there; and we received it on 

Monday. i 

Q. Is there anything on here to show wdien it was re-; 
ceived by the bank? A. No, sir; there is not. i 

Q. Isn’t it the practice of the bank to stamp communi- j 
cations in? A. That was addressed to me, personally; and j 
the envelope was stamped; and the envelope was not 
retained. 

i 

Mr. Slaughter: I would like to call Your Honor’s atten¬ 
tion, at this time, to the language of that telegram. It is 
addressed to: “Colonel Schooley, care of American 
Security & Trust Company,” dated December 28: 

“Regarding letter of credit No. 7986 for flour I herewith 
confirm shipment of 150,000 bags in accordance with letter ; 
of credit. R. W. Alcorn.” 
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The Witness: We had not assigned that letter of credit 
on December 28. 

By Mr. Slaughter: 

Q. Now, Mr. Schooley, out of the proceeds of the collec¬ 
tion of the letter of credit, by the Kansas Milling Com¬ 
pany, you received the sum of approximately $3,000? A. 
Yes, sir. 

Q. Which you described as your customary commission? 
A. Yes, sir. 

257 Q. WTien you used the words “customary commis¬ 
sion,” Mr. Schooley, customary commission for 

what? A. For assigning this letter of credit. 

Q. Now, did you receive any other money from the pro¬ 
ceeds of that? A. No, sir. 

Q. Did you receive an amount of $2500? 

The Court: In addition, do you mean? 

By Mr. Slaughter: 

Q. In addition? A. No, sir. 

Q. To be held by you as trustee? A. No, sir. 

Q. Do you have any recollection concerning such a sum? 
A. No, sir. 

Q. Did you know that Dawson had instructed the 
Kansas Milling Company to pay you $2500 as trustee? 
A. No, sir. 

Q. Never heard of it? A. Not that I recall of, sir. 

Q. Yesterday you testified that you had not heard about 
Mr. Bueno’s name until you received this cable of Novem¬ 
ber 30; and then this morning you corrected that 
testimony. A. I corrected that, sir. 

Q. Because you recall now that you sent Mr. 

258 Bueno a telegram almost one month before? A. 
No, sir; it was on November 22 that I sent that wire 

to him. 

Q. So you had sent it to him about ten days before? A. 
Yes, sir. That telegram was sent at the request of one of 
our customers; and it was so marked. 
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Q. Explain that, Mr. Schooley. A. This telegram said^ 
“At the request of the Dawson Export Company. . . ” 

Q. Which telegram are you referring to, Mr. Schooley? 
A. My original communication with Mr. Bueno was dated 
November 22. 

Q. Oh. A. And I said it was at the request of the Daw! 
son Export Company. 

Q. In your testimony yesterday, although you have 
corrected the date, I want to call your attention to the 
language which was used. 

i 

Question by Mr. Craighill: ] 

“Now, I notice that this defendant’s Exhibit No. C is 
signed by Mario da Cunha Bueno. Had you learned of 
his name from anyone?” 

Mr. Craighill: Mr. Slaughter, it is very difficult for me 
to hear you. Will you speak a little louder, or stand a 
little further back? 

259 Mr. Slaughter: Yes. I 

By Mr. Slaughter: 

j 

Q. “Now, I notice that this defendant’s Exhibit No. G 
is signed by Mario da Cunha Bueno. Had you learned of 
his name from anyone? 

“Answer: No, sir; not at that time. 

“Question: You did not know who he was? 

“Answer: No, sir. 

“Question: And yet, you did send a telegram that he 
asked you to send? I 

“Answer: Yes, sir.” | 

Now, I direct your attention to the last question and 
answer; and I ask you if you want the Court to believe 
that you only sent the telegram to Mack— 

The Court: Sent the telegram to whom? 

By Mr. Slaughter: 

! 

Q. —to John Mack, of December 2, because you were 
requested to do so in this cable by— A. Bueno, yes, sir. i 
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Q. That is the only reason you sent it? A. Yes, sir. 

Q. When you sent the telegram to Mack, you had already 
received a telegram from the National City Bank; hadn’t 
you? A. Yes, sir. 

Q. Advising that the letter of credit had been 

260 opened? A. Yes, sir. 

Q. And your testimony is now that you only sent 
the telegram to Mack because you had been requested to 
do so bv Bueno? A. Yes, sir. 

Q. Now, Mr. Schooley, I want to call your attention to 
the language of the cable from Mr. Bueno, which is marked 
Defendant’s Exhibit C: 

“Credit opened your favor through National City 
Bank. . . ” — 

The Court: You must give the dates. I can’t keep track 
of them otherwise, sir. 

Air. Slaughter: It is November 30. 

The Court: All right, sir. Please give the dates on each 
one of these as you go along. 

Mr. Slaughter: Yes, sir. 

“Credit opened your favor through National City Bank 
for first 7500 ton shipment til 20 December stop for 
second 7600 tons credit is allowed, please let me know ship¬ 
ment date to decide here to open credit before I leave Sao 
Paulo the fifteen of December.” 

Mr. Craighill: Read the rest of it, where it says, “Please 
notify.” 

Mr. Slaughter: “Please notify John Mack.” 

The Witness: Yes, sir. 

261 By Mr. Slaughter: 

Q. Now, in your telegram to Mack, you said: 

“Cunha Bueno opened credit for shipping 7500 tons flour 
and will open additional credit for like amount provided 
the flour is available for shipment 20 of December. Dawson 




does not believe that performance can be effected by that 
date.” 

Where did you get the information that you put into this 
telegram to John Mack on December 2 that: “Dawson does 
not believe that performance can be effected by that date’ ? ? 
A. I got it from Dawson. 

Q. Had you talked to Dawson between the time you re¬ 
ceived Bueno’s telegram and the time that you sent this 
telegram to John Mack? A. Yes, sir, I did. 

Q. Had you been interested in any other flour trans¬ 
action that Dawson had? A. We had some other transac¬ 
tions with Dawson in flour. It was either before or after¬ 
wards; but I couldn’t tell you the date now, sir. 

Q. Had you financed a shipment for him? A. No, sir; 
we had never financed anything for him. 

Q. What part did you take in those transactions? A. I 
don’t think that we had any interest in any deal that he 
had. I know that he was buying and selling flour. 
262 Q. Do you recall a shipment that he made to the 
Philippines? A. I believe, sir, that he did make a 
shipment to the Philippines. 

Q. Didn’t the bank finance at least part of that? A. Not 
to my knowledge, sir, at this time. 

Q. You mean you don’t remember of having financed him 
at all sir. 

Q. You are not sure? A. I am not sure. I might say that 
if we did finance him at all, it was in a very moderate 
amount. 

Mr. Slaughter: May I have a copy of the letter of De¬ 
cember 4, which was addressed to Dawson? 

By Mr. Slaughter: 

! 

I 

Q. Now this letter of December 4, which you sent to 
Davrson Export Company, was signed by Mr. Harris, you 
say? A. Yes, sir. 
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Q. It has on it Mr. Harris’ initials, and also Mr. Mitten- 
dorff’s; is that correct? A. Yes, sir, it does. Mr. Mitten- 
dorff was not an officer of the bank. Mr. Harris was. 

Q. Would that indicate that they both dictated it 
together, or that Mr. Mittendorff dictated it for Mr. Harris? 
Which? A. I couldn’t answer that, sir. 

263 Q. Did you see the letter before it went out? A. 
Yes, sir. 

Q. Did you notice the use of the express in the second 
line of the letter at that time, “Your customer”? A. I would 
have to read the entire letter. I couldn’t tell you now, sir. 

Mr. Slaughter: Let the record show that I am referring 
to Defendant’s Exhibit E, A. S. & T. 

The Witness: All right, sir. 

By Mr. Slaughter: 

Q. Was your attention called to that at that time? A. 
No, sir. 

Q. You didn’t note it? A. No, sir. 

Mr. Craighill: He didn’t write the letter, you know. 
Mr. Slaughter: He said he saw it before it went out. 
The Court: What is this about, “Your customer”? Let 
me see it. 

Mr. Slaughter: The letter refers to Dawson’s customer. 
That is on December 4. 

The Court: What is significant about that, sir? 

Mr. Slaughter: Well, I don’t think there is anything to 
show here that Dawson had a customer at that time. The 
testimony is— 

The Court: There is such a thing as splitting hairs, 

264 sir. 

Mr. Slaughter: I think Your Honor will see that is 
not splitting hairs. 

The Court: The testimony here, all through the case, on 
both sides, has been that Mack and Dawson were working 
together to try to put this deal through. First Mack’s name 
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was used in connection with the Trust Company; and after¬ 
wards Dawson’s name was used. 

Now, if there is anything significant in that expression, 
I would like to know it. I don’t see it myself at this time. 

Mr. Slaughter. The point is, I don’t think that so far in 
the case there is any dispute that this sale was originally 
made by Mack. The State of Sao Paulo certainly was not 
Dawson’s customer. 

The Court: Well, you may see some force in it. I do not 
at this time. 

Mr. Slaughter: Yes, sir. 

The Court: What was the date of that? 

Mr. Slaughter: December 4. 

The Court: It was on December 4, as I remember it, that 
Dawson was given a notification by the American Security 
& Trust Company. j 

Mr. Slaughter: Dawson. 

The Court: That is my recollection. 

265 Mr. Slaughter: That is the notification; that is 
what we are referring to. That is the notification. 

The Court: Well, it seems to me there is a thread of evi¬ 
dence going through the case which shows that Mack au¬ 
thorized that; because Dawson had told Mack that he could 
have the deal put through the American Security & Trust 
Company. I just don’t see any force in it. That is all. 
I mav be wrong about it. 

Mr. Slaughter: Now, will you let me have the letter from 
Mack to the Security Trust Company, December 6. 

i 

By Mr. Slaughter: 

Q. Mr. Schooley, when you received John Mack’s letter 
of December 6, Plaintiffs’ Exhibit No. 15, in which it was 
stated: 

“It was at your suggestion that the credits originally be 
set up in your bank and with the thought in mind that we 
might expect full cooperation from you in the culmination 


i 
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of that transaction, there was no hesitation in asking onr 
client to establish these credits with you.” 

You didn’t reply to it; did you, sir? A. Mr. Yankiver 
told us that he would be in Washington— 

The Court: Sir? 

By Mr. Slaughter: 

266 Q. You didn’t reply to it? 

The Court: Just what did you say? 

The Witness: Mr. Mack’s employee said that he would 
be in Washington on December 9. There was a verbal de¬ 
clining of it, because the original of that letter is marked 
“declined.” 

By Mr. Slaughter: 

Q. Didn’t you think it necessary to go on record, Mr. 
Schoolev, to deny a statement made like that to you, in 
writing, if it were not true? A. At the time, I did not 
think it was necessary. 

Q. You did not do so? A. I did not do so, other than 
verbally. 

Q. Now, Mr. Schooley, on your examination on May 27, 
were you asked the following question, and did you give 
the following answer: 

“What, if anything, did the bank do with respect to pro¬ 
curing the credit in the form as it appears in Plaintiffs’ 
Exhibit No. 3?” 

That was the credit of December 30. 

The Court: December 30? 

Mr. Slaughter: December 30. That was the one with the 
Wichita Milling Company. 

The Court: Oh, yes. 

By Mr. Slaughter: 

267 Q. “Answer: We did nothing, sir. 

That answer was not correct, was it? A. That is 
not correct. 
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Q. And at whose request was it that the letter of creditj 
was actually assigned by you to the mill? A. Bueno. 

Q. Now, I will ask if you were not asked the following 
questions, and if you did not give the following answers on 
your examination, which took place on May 27:— 

Mr. Craighill: Will you give the page, Mr. Slaughter? j 

Mr. Slaughter: May 27,1947 is the testimony I am read¬ 
ing from. 

Mr. Craighill: The page? 

Mr. Slaughter: Page 38, sir. 

By Mr. Slaughter: 

Q. “Now, Mr. Schooley, I don’t quite understand, if the 
letter of credit was opened in favor of the mill instead of 
the bank, why the bank received a copy of it, or the origJ 
inal of it? 

“Answer: The only reason I know is that we were orig^ 
inally the beneficiaries of the letter of credit, and the letter 
could be assigned. 

“The original? 

“Answer: No, the amended one, and Mr. Bueno then 
found this mill would supply the flour, and Mr. Dawn 
268 son had asked that it be assigned to the mill. In 
reality, you don’t assign anything. All we told the 
National City Bank was that we would not accept and thi£ 
other party would.” 

Were you asked those questions, and did you make those 
answers? A. I did, sir. I will say that that last is not; 
quite correct, that we were the original beneficiary of the 
letter. The National City Bank could not take it away 
from us. They couldn’t do anything with us. No one could 
use it unless vre consented to it. 

Q. Well, I— 

The Court: Just wait until he finishes. 

The Witness: We finally authorized the National City 
Bank to assign it to the mill. 

i 

i 
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By Mr. Slaughter: 

Q. Now, Mr. Schooley, it was a fact, though, that Mr. 
Dawson had asked that it be assigned to the Kansas Mill¬ 
ing Company? A. I will say it was Dawson and Bueno. 

Q. Now, Mr. Schooley, was your recollection better or 
worse on May 27 than it is today? A. Well, you are going 
back about three years; but I do have a very distinct recol¬ 
lection of having the call from Mr. Cosgriff on December 
30, at the National City Bank, telling me that Mr. 

269 Bueno was there in the office, and they had found a 
way out of our situation, and we could assign the 

entire credit without liability. 

Q. Well, now, five months after the transaction, or with¬ 
in five months of the transaction, you stated that Dawson 
had asked you to assign it to the mill. 

Mr. Craighill: Well, now, that is not quite fair. You 
just read to him his answer: 

“No, the amended one, and Mr. Bueno then found this 
mill would supply the flour, and Mr. Dawson had asked that 
it be assigned to the mill. ,, 

So, it is just what he is saying now. 

Mr. Slaughter: Let me have the letter of January 3 from 
Mr. Schooley to the bank, and the reply of January 4. 

By Mr. Slaughter: 

Q. Now, Mr. Schooley, in your letter to Mr. Cosgriff, 
dated January 3, 1947, Plaintiffs’ Exhibit 24, you stated: 

“I will be happy to receive a copy of the reply from the 
Sao Paulo branch relative to extending the expiration date 
of the credit to January 30, with the understanding that 
the shipping date of January 20,1947, remains unchanged.” 

Now, explain why it was that you would be pleased to 
hear that, sir? A. Well, I think it is just an expression 
you might use in banking; that this letter of credit 

270 would be extended for a certain time. 

Q. Now, the letter of credit had then been trans¬ 
ferred? A. Yes, sir. 
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Q. This is January 3. What was your interest in having 
the letter of credit extended? A. We had no monetary in¬ 
terest, except the commission that we received at the time 
that the letter was assigned. 

Q. You did receive a reply, Plaintiffs’ Exhibit 25, dated 
January 4, 1947, from Mr. Cosgriff, in which he advised 
you that the letter of credit had been extended? A. Yes, 
sir. 

Mr. Slaughter: Where is the letter, a copy of the letter 
which he wrote on January 6? 

Mr. Craighill: I don’t know what you mean by “he.” 

Mr. Slaughter: Mr. Schooley. 

By Mr. Slaughter: 

Q. After you received Mr. Cosgriff’s letter of January 
4, you wrote Defendant’s Exhibit J, of January 6, in which 
you said: 

“I appreciate very much your letter of January 4, advis¬ 
ing me that your Sao Paulo branch is agreeable to the 
amendment to extend the expiration date of the 
271 credit to January 30, 1947.” 

And that letter was signed by you, personally? A. 

Yes, sir. 

Q. Now, this letter from the Kansas Milling Company, 
dated February 17, 1947, did you reply to that letter in 
which they enclosed your check? A. I cannot answer at 
this time, sir. I do not believe that we did; but I cannot 
answer that. 

Q. Have you looked through your correspondence at the 
time you got out that letter, to see whether or not— 

Mr. Craighill: I think he testified that he answered it 
very briefly; just acknowledged receipt of it. Do you want 
the copy? 

Mr. Slaughter: I would like to see it, sir. 

The Court: The Court will take a recess for five minutes. 

(Whereupon, a short recess was taken.) 
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272 Mr. Craighill: You asked, Mr. Slaughter, for Mr. 
Schoolev’s reply to the letter to the Kansas Milling 

Company, dated February 18, 1947. Here it is. 

By Mr. Slaughter: 

Q. This is a copy of your reply to Kansas Milling Com¬ 
pany? A. Yes, sir. 

Mr. Slaughter: I offer that in evidence. 

Mr. Craighill: No objection. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 28, for identification, and received in evidence.) 

By Mr. Slaughter: 

Q. Mr. Scliooley, have you any recollection at this time 
as to what date it was that Judge Trammel and Mr. Yan- 
kiver came to your office? 

The Court: Who is that? 

Mr. Slaughter: Judge Trammel. 

The Court: And who ? 

Mr. Slaughter: And Mr. Yankiver. 

The Witness: I do not recall the date at this time, but 
the evidence here shows, on the direct testimony, I think it 
was around January 15. 

By Mr. Slaughter: 

Q. Judge Trammel was a practising lawyer in the 

273 District of Columbia? A. So I am told, sir. 

Q. And a former member of the Tax Court? A. 
I am not aware of that. 

Q. And you told Judge Trammel and Mr. Yankiver that 
you could not divulge any information concerning the mill 
to which the letter of credit was then payable? A. That is 
correct. 

Q. And that was after your conversation with Mr. Cos- 
griff? A. Yes, sir. 

Q. Do you recall a telephone conversation that you had 
with Mr. Yankiver prior to the time he came to see you? 
A. Yes, sir. 
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Q. And that telephone conversation, in that telephony 
conversation, you also refused to divulge any information; 
is that correct? A. Yes, sir. 

Mr. Slaughter: That is all. 

i 

Redirect Examination 
By Mr. Craighill: 

Q. Mr. Schooley, on cross-examination Mr. Slaughter 
questioned you about when you first learned about or dis¬ 
cussed an assignment, and also when you first learned of 
the name of the Kansas Milling Company; and I think 
there may have been some confusion between those 

274 two. I understand it is your testimony, to the best 
of your recollection, you first learned the name of 

the Kansas Milling Company on December 30th; is that 
correct? A. I believe that is what I testified to. We may 
have known the name of the Kansas Milling Company be¬ 
fore that time; that it was possible they might be willing 
to fulfill the contract, but it occurred right in those two or 
three days’ interval. 

Q. If you heard that at all, whom would you have heard 
it from? A. From Dawson. 

Q. Now, then, coming back to December 26, on your di¬ 
rect examination you said that Mr. Bueno came down herq 
on December 26? A. That is right. 

Q. And asked you to locate Dawson? A. Yes, sir. 

Q. And you did so? A. Yes, sir. 

Q. Then you made arrangements for a meeting placet 
Did you take part in any conversation between Bueno and 
Dawson on December 26? A. No, sir; not at all. I did not 
see Bueno after that time. 

i 

275 Q. You saw him on the twenty-sixth and arranged 
for him to meet Dawson, but then you saw him no 

more on that trip to Washington, Bueno’s trip to Washing; 
ton? A. That is correct. 

Q. Now, then, on this telegram from R. W. Alcoren, I 
notice in very faint letters, it looks like, “December 28; 
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3:50 a.m.” Is that a stamp of the trust company or the 
telegraph company, or what is that? A. I think that is the 
stamp of the telegraph company as the time that the tele¬ 
gram was sent. I don’t think it is our stamp. 

Q. What is this “Muncie, Indiana, 27”; do you think 
that is the time it was sent and received here—Tvould that 
be possible? A. It was sent as a nightletter, prepaid. It 
just says, “Muncie, Indiana, 27.” The stamp here is, “De¬ 
cember 28, 1946, 3:55 a.m.” That is not the bank stamp, 
because there would have been no one there to put the 
stamp on. 

Q. It must be the telegraph company’s stamp? A. Yes, 
sir. 

Mr. Craighill: Do we agree that December 28 was Sat¬ 
urday? 

Mr. Slaughter: If you say you have looked at the cal¬ 
endar and that is true, I will accept your word for it, Mr. 
Craighill. 

276 Mr. Craighill: December 28 was Saturday (point¬ 
ing to calendar). 

By Mr. Craighill: 

Q. Were you at the office on December 28? A. No, sir, 
I was not. 

Q. Do you remember a circumstance of Mr. Dawson try¬ 
ing to locate you on the golf course on December 28? A. 
Yes, sir. I had a telephone call at Columbia Country Club 
from Mr. Dawson at about twelve o’clock. 

Q. On Saturday, December 28? A. On Saturday, De¬ 
cember 28. 

Q. Did he say that he was expecting a telegram? A. 
Yes, sir; he did. 

Q. And at that time you knew nothing about it? A. No, 
sir; I did not. 

Q. So that you first saw this telegram on December 30, 
the following Monday? A. The following Monday. 

Q. Which was the same day you talked to Mr. Cosgriff 
and Mr. Dawson, and so forth? A. Yes, sir. 
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Q. And that this amended letter of credit was issued? A. 
Yes, sir. 

Q. So it was December 30 that you first heard of this 
telegram? A. Yes, sir. I 

277 Q. And you did not know who Mr. Alcoren was, 
until Mr. Dawson told you? A. That is correct. 

Mr. Craighill: That is all. 

Reeross-Examination 

i 

By Mr. Slaughter: 

Q. Mr. Schooley, did you know anything about the ar¬ 
rangement which Mr. Dawson made with the Kansas Mill¬ 
ing Company to collect the full resale price of the flour and 
distribute the mill price to themselves, and the balance in 
payment of expenses and distribution of profits with 
Bueno? A. No, sir, I did not. 

Q. Did you ever hear of that? A. No, sir; I did not. 

Q. The check which you actually got came from Kansas 
Milling Company? A. Yes, sir. 

Q. And you knew that that was directed to be paid to 
the bank by Mr. Dawson, didn’t you? A. Mr. Dawson in¬ 
formed us that he was having them pay us. 

Mr. Slaughter: That is all. 

Mr. Craighill: That is all. 

(Witness excused.) 

278 Mr. Craighill: Mr. Bell. j 

Whereupon— Daniel W. Bell was called as a witness by 
and on behalf of the defendants, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Craighill: 

i 

Q. Mr. Bell, will you state your full name? A. Daniel 
W. Bell. 

Q. And what position do you hold at the American Se-| 
curity and Trust Company? A. Its president. 

i 

i 

| 

j 
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Q. And how long have yon been president of the Ameri¬ 
can Security and Trust Company? A. Since February 1, 
1946. 

Q. Immediately prior thereto, did you have some official 
position in the Government? A. I was Under Secretary 
of the Treasury for the previous six years. 

Q. As you know, Mr. Bell, we are inquiring about a trans¬ 
action that took place in November and December of 1946 
with respect to the letter of credit that was issued through 
the National City Bank of New York to the American Se¬ 
curity and Trust Company. Did you have any con- 

279 nection with that transaction other than a confer¬ 
ence on December 19, 1946? A. That was the main 

connection I had with it. 

Q. Will you tell the Court just what took place at that 
conference, to the best of your recollection? A. Well, as I 
recall, there was Mr. Bueno, who represented the Depart¬ 
ment of Agriculture, I believe, from Sao Paulo, Brazil, and 
Mr. Dawson, Mr. Yankiver—I may not have the name ex¬ 
actly right—and Colonel Schoolev came to my office to dis¬ 
cuss that letter of credit which had been drawn in our favor, 
and which we had told them we could not accept in that 
form. 

Q. Did Mr. Bueno or Mr. Yankiver or anyone urge you 
to accept the letter of credit? A. Well, Mr. Bueno was 
more than anxious for us to find some way to accept it, be¬ 
cause, as he expressed it, if it had to be reissued, it would 
cost him some $16,000 in additional revenue stamps. To 
that extent, he urged us to find a way to accept it. 

Q. When he did urge you to accept it, what did you do 
about it? A. We made no assurances whatever. We said 
we would reconsider the matter, and that just about closed 
the conference, as I recall. 

Q. When you say, “reconsider the matter,” do you mean 
reconsider the fact that you would not accept it, 

280 yourself? A. No; we were definitely of the opinion 
that we could not accept it in its present form. We 
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would reconsider as to whether or not there was some way 
it could be accepted. We could not see at that time just how 
it could he done. j 

Q. Did you agree to have the trust company serve as an 
agent for John Mack Associates in any transaction? A. 
No, sir; we did not. 

Q. At that conference, was there any discussion of the 
American Security and Trust Company holding the pro¬ 
ceeds of this letter of credit to protect John Mack’s com; 
pensation? A. No, sir. To my recollection, it was not even 
mentioned. i 

Q. You understood Mr. Yankiver was there representing 
John Mack Associates? A. It was not quite clear to me. X 
assume it was clear to Colonel Schooley. I don’t think I 
even asked the question. I knew he was involved in the 
transaction some way, or he would not be there. Just whom 
he represented, I did not know. 

Q. Before this suit was filed, which we agree was the lat¬ 
ter part of January, 1947, did you hear any discussion 
about eliminating John Mack from this transcation or deal? ; 
A. No, sir; I did not. 

Q. Did you have any motive to deprive John Mack of 
any compensation that he may have been entitled to ? 
281 A. Certainly not. 

Q. Was the matter of his compensation discussed 
in any way? A. No, sir. 

Q. When I say, “John Mack,” I mean John Mack Associ¬ 
ates. A. To my recollection, it was not mentioned at all in 
my presence. j 

Q. Did you personally have anything to do with the sub- ! 
sequent transfer of this credit to the Kansas Milling Com¬ 
pany? A. No, I did not. I think Colonel Schooley prob- j 
ably came to my office once afterwards, and said that he 
thought that maybe a way had been found whereby the let¬ 
ter of credit could be assigned to the milling company, and 
without any liability or responsibility on our part. 

Q. He simply reported that to you? A. He reported I 
that; yes. 
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Q. Mr. Bell, in the pretrial proceedings, the plaintiffs, 
John Mack Associates, state their claim in this way: 

“The Bank further agreed with plaintiffs that it would 
draw drafts on the National City Bank for the full sales 
price of $7.80 per hag and would pay over to the Dawson 
Export Company or its supply mill the mill price plus 
cost, insurance and freight to Brazil, and would hold the 
difference which represented plaintiffs’ profits for 

282 the plaintiffs’ account.” 

Did you at anytime make any such agreement? A. 
No, sir; I am sure we did not. 

Q. Did you at any time agree to finance John Mack or 
Dawson in connection with this transaction? A. No, sir; 
we did not. 

Mr. Craighill: You may cross-examine. 
Cross-Examination 
By Mr. Slaughter: 

Q. Mr. Bell, when was the first time that you knew that 
this letter of credit had been opened in favor of your bank? 
A. Well, I cannot tell you a date. I probably heard of it 
in an incidental way prior to the December conference, but 
not in any detail or any difficulty surrounding it. It was 
the December 19 conference where I first heard about the 
difficulties of it, and we could not accept it. Colonel Schooley 
had been working on it up to that time. 

Q. Do you remember, Mr. Bell, when was the first time 
it came to your notice that this letter of credit had been 
opened in favor of your bank? A. No, I do not remember 
the date. 

Q. Would it refresh your recollection if I told you now 
that the bank, your bank, received notice of the opening of 
the credit from the National City Bank on December 2nd? 
A. That would not mean that I would have notice of 

283 it, personally. Those matters are handled by senior 
vice-presidents continually every day, and Colonel 

Schooley is a senior vice-president and with full authority 
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to handle them, and probably did not bring it to my atten¬ 
tion. 

Q. You do not recall that Mr. Schooley discussed it with 
you, at all? A. No. i 

Q. At the time you received the advice? A. No, I do not. 

Q. Do you recall that some discussion was had with Mr. 
Schooley about the propriety of having a letter of credit 
opened in favor of the bank for someone else? A. I think 
that was either close to or on December 19. It was rigl^t 
close to the conference we had with Mr. Bueno and the 
others. 

Q. But your recollection is now that that was not at or 
about the time that the letter of credit was opened? A. No, 
I do not. 

Q. When a letter of credit of this size is opened in favoi* 
of the bank, would that be something that would ordinarily 
be called to your attention, as chief executive officer of the 
bank at the time? A. Not necessarily. 

Q. It is something within the jurisdiction of the 
284 senior vice-president in charge? A. That is correct; 
in charge of that activity. 

Q. Did you at sometime suggest to Mr. Schooley that 
the opening of the letter of credit in favor of the bank was 
ultra vires, so far as the bank was concerned? A. Will you 
repeat the question? 

Q. Did you suggest that to Mr. Schooley? A. Not until 
December 19, when I found out what it was, and after dis T 
cussing the matter with counsel, we came to the conclusion 
that it was entirely outside of our province to handle that 
letter of credit. 

Q. So far as your recollection is, to date, you have no 
recollection of having discussed this with Mr. Schooley un¬ 
til at or about the time of the conference of the nineteenth 
of December, when Mr. Bueno was there? A. That is right;; 
close to that date, yes. 

Mr. Slaughter: That is all. i 

Mr. Craighill: That is all. | 
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Could Mr. Bell be excused? I think be has a speech to 
make at lunchtime. 

The Court: If there is no objection. 

Mr. Slaughter: No objection. 

(Witness excused.) 

Mr. Craighill: Mr. Mittendorff. 

285 Whereupon— Ralph Homan Mittendorff was called 
as a witness by and on behalf of the Defendant 

American Security and Trust Company, and having been 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Craighill: 

Q. Mr. Mittendorff, what is your full name? A. Ralph 
Homan Mittendorff. 

Q. What is your present occupation? A. I am Assis¬ 
tant Treasurer of the American Security and Trust Com¬ 
pany. 

Q. What position did you hold in November and De¬ 
cember, 1946? A. I was assistant chief clerk at that time. 

Q. You were not what you would call a junior officer of 
the bank then? A. No, sir. 

Q. You have been in court during all of this case, have 
you not? A. Yes, sir. 

Q. And you have heard the testimony of the three visits 
that Mr. Yankiver says that he came to Washington, on 
December 3, December 9 and December 19. Were you 
present at any of those conferences? A. Frankly, I 

286 cannot recall the December 3 conference. How¬ 
ever, I do not doubt the veracity of Mr. Yankiver’s 

statement, because it is quite possible I talked to him at 
that time. It does not stick in my memory. 

Q. If you did talk to him, would you have made any com¬ 
mitment on behalf of the American Security and Trust 
Company? 
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Mr. Slaughter: I object. 

The Court: Objection sustained. Not “would you”. 
You can ask, “did you”. 

By Mr. Craighill: ! 

Q. Did you on December 3, or at any time, make any com- 
mitment on behalf of the American Security and Trust 
Company? A. No, sir. I was not in position to do so. 

Q. What do you mean, you were not in position to do so? 
A. I was a clerk at that time. I bad no authority to act 
other than a clerk. 

Q. Now, then, coming up to December 9, have you any 
recollection of seeing Mr. Yankiver on that occasion? A- 
No, sir; I do not remember that date, whatsoever. 

Q. Now, on December 19, do you remember— A. (In¬ 
terposing) Very clearly. 

Q. And you have heard Mr. Schooley’s testimony and 
Mr. Bell’s testimony as to what took place on De- 
287 cember 19, at that conference? A. Yes, sir. 

Q. At which you were present? A. Yes, sir. 

Q. Have you any different recollection, or can you add 
anything to that? A. No, sir. I think that what they have 
said is quite correct. 

Mr. Craighill: You may cross-examine. j 

Cross-Examination 

i 

By Mr. Slaughter: 

Q. Mr. Mittendorff, you recall that you did see MiJ. 
Yankiver and Mr. Dawson at one time when no one else 
except yourself, representing the bank, was there? A. I 
am sorry, I cannot truthfully say that I can clearly remem¬ 
ber that. It is quite possible, but my memory fails me on 
that score. i 

Q. So far as your testimony today is concerned, the only 
time that you have a clear recollection of participating in 
a conference where this matter of the credit was discussed 
was on December 19 ? A. Yes, sir. However, I do remem- 
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ber Mr. Yankiver coming down after the first of the year, 
sometime, with an attorney, whose name I did not recollect, 
but who I have since learned was Judge Trammel. 

288 Q. You were present when he saw Mr. Schooley? 
A. I was not present at that conference. I was, un¬ 
fortunately, tied up with another customer. But, I took 
them around to Mr. Schooley. 

Mr. Slaughter: That is all. 

Mr. Craighill: That is all. 

Mr. Geiger: No examination. 

(Witness excused.) 

Mr. Craighill: Mr. Thomas F. Burke. 

Whereupon Thomas F. Burke was called as a witness 
by and on behalf of the Defendant American Security and 
Trust Company, and having been duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Craighill: 

Q. Mr. Burke, you are a member of the bar of this Court? 
A. Yes, sir. 

Q. And you have an office in the Woodward Building? 
A. That is right. 

Q. Do you remember an occasion on December 19, 1946, 
when Mr. Bell called you by telephone with respect to the 
letter of credit which is being discussed in this case? A. 
Yes, sir; I remember that. 

289 Q. You were serving as one of the attorneys for 
the trust company? A. Yes, sir. 

Q. And still are? A. That is correct. 

Q. Mr. Burke, will you state your recollection of what 
Mr. Bell asked you and what your reply was? A. On the 
afternoon of December 19, 1946, I received a telephone call 
from Mr. Bell in which he stated that they had a transaction 
over there, in which a letter of credit had been issued in 
Brazil in favor of the American Security and Trust Com¬ 
pany in connection with proposed shipment of flour, and he 
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stated that, as he understood letters of credit, usually they 
were in favor of an individual or a manufacturer, and the 

I 

responsibility for getting materials and documents wa^ 
outside of the hanking system, and that this letter, how¬ 
ever, was directed to the American Security and Trust 
Company, and it would entail the trust company assuming 
a lot of responsibility for a small commission; and I dist 
cussed it with him very briefly, and his question to me was 
—oh, yes, he said it might be proposed that the bank would 
act in the transaction without any responsibility, as a sort 
of clearing house for the documents, and did I think it was 
possible for the bank to act without responsibility? I told 
him that, so far as the money was concerned, if it was the 
money of the Brazilian State, that it would seem to 
290 me that it was their money and they could authorize 
the trust company to act without responsibility, so 
far as the money was concerned. That was about the sub L 
stance of the conversation. 

Mr. Craighill: You may cross-examine. 

Cross-Examination 

i 

By Mr. Slaughter: 

Q. Mr. Burke, do you remember that that was on Decem¬ 
ber 19? A. Yes, sir; according to my office records, it was. 

Q. You keep regular office records? A. I do have somp 
things, yes, sir; I did have that. 

Mr. Slaughter: That is all. 

i 

i 

Redirect Examination 

By Mr. Craighill: j 

Q. Do you have a memorandum in your diary that such 
a conversation took place? A. On December 19—that is 
correct. I think that was probably the first or second time 
that I had heard from Mr. Bell since he had been made pres¬ 
ident of the bank, and I did make a notation on my office 
records of that conversation. 


j 

i 
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Mr. Craighill: That is all. 

(Witness excused.) 

Mr. Craighill: Will you call Mr. Cosgriff. 

291 Whereupon William J. Cosgriff was called as a 
witness by and on behalf of the Defendant Ameri¬ 
can Security and Trust Company, and having been duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Craighill: 

Q. Your name is William J. Cosgriff? A. Yes, sir. 

Q. You have heard your name mentioned in this case 
several times? A. Yes, sir. 

Q. Will you state what official position you hold with the 
National City Bank of New York? A. Assistant Vice- 
President. 

Q. What was your title in November and December, 1946? 
A. Assistant Cashier. 

Q. What department are you connected with? A. The 
Commercial Credit Department. 

Q. Are you in charge of the Commercial Credit Depart¬ 
ment? A. That is correct. 

Q. And how long have you been in charge of that depart¬ 
ment? A. Since 1936. 

292 Q. How long have you been connected with the 
National City Bank? A. Since 1917. 

Q. What connection, if any, has the National City Bank 
of New York, Sao Paulo, Brazil, with the National City 
Bank of New York? A. The National City Bank of New 
York, Sao Paulo, Brazil, is a branch of the National City 
Bank of New York. 

Q. It has the same name, National City Bank of New 
York, but it is the Sao Paulo branch of it? A. That is 
correct. 

Q. Now, we are inquiring about a letter of credit which 
was issued through the National City Bank of New York 
on November 29, 1946. 
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First, I will show you what purports to be a cablegram 
dated November 29, 1946, addressed to the National City 
Bank, or from the National City Bank, Sao Paulo, to your 
bank, and ask if that came from your records? A. It did; 
yes, sir. 

Mr. Craighill: I may say, that for convenience I will 
use these photostats throughout. He has taken his deposi¬ 
tion, and the originals have been submitted. I do not think 
it is necessary to read it, unless you want to read it at this 
time. | 

Mr. Slaughter: No. 

By Mr. Craighill: \ 

293 Q. Will you state just briefly what authorized the 
National City Bank in New York to do? A. This 

cable authorized the National City Bank to notify the Amer¬ 
ican Security and Trust Company of Washington that our 
Sao Paulo Branch had issued an irrevocable credit in favor 
of the American Security and Trust Company for the ac¬ 
count of the Secretary of Agriculture. 

294 Q. Secretary of Agriculture of Sao Paulo? A. Of 
the State of Sao Paulo, in an amount of $1,170,000. 

Do you want me to continue ? ! 

Q. No. Then what did you do, or your bank do, pursuant 
to the receipt of that? 

First, I will ask that that be marked Defendant’s Ex¬ 
hibit L. 

_ t 

(Whereupon, the said document was marked Defen¬ 
dant’s Exhibit No. L, A. S. & T., and received in evidence.) 

By Mr. Craighill: j 

Q. Now, I hand you what purports to be a photostat of 
a telegram, dated November 29, 1946, from the National 
City Bank, New York, to the American Security & Trust 
Company, and ask you to state whether that is the tele¬ 
gram that was sent to the American Security & Trust Com¬ 
pany at that time by the National City Bank of New York. 
A. Yes, sir, this is the telegram sent by the National City 


i 

i 
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Bank of New York to the American Security & Trust Com¬ 
pany. 

Mr. Craighill: I think that has already been identified. 

Mr. Reich: That is Plaintiffs’ Exhibit No. 12. 

Mr. Craighill: I now offer Plaintiffs’ Exhibit No. 12 in 
evidence as part of the defendant’s case. 

By Mr. Craighill: 

Q. Now, then, I show you a letter of credit, or ad- 

295 vice of a letter of credit, dated November 29, 1946, 
addressed to the American Security & Trust Com¬ 
pany, by the National City Bank of New York, and ask 
whether that is the document sent by your bank to the 
American Security & Trust Company on that date. A. 
Yes, sir; this document was sent by us to the American 
Security & Trust Company in confirmation of a wire which 
we had sent to them on November 29. 

Q. I notice that it has one number up here, 66756, and 
another number, 7986. Will you explain what those num¬ 
bers mean? A. 66756 is the number assigned to the credit 
by the National City Bank of New York in New York. The 
number 7986 is the credit number assigned to the trans¬ 
action by the National City Bank of New York in Sao 
Paulo, Brazil. 

Q. I also notice that this states in the last paragraph, 
“The above mentioned correspondent engages with you 
that all drafts under and in compliance with the terms of 
this credit will be duly honored on delivery of documents 
as specified, if presented at this office on or before Decem¬ 
ber 20, 1946.” 

Does that date, December 20, 1946, signify anything? 
A. Yes, sir. 

Q. What does that signify. A. That is the validity date 
of the credit. The document specified in the credit 

296 along with the draft would have to he presented at 
our office in order that payment might he effected. 
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Q. A draft against that letter of credit would not be hon¬ 
ored by your bank after December 20, unless the issuer 
authorized an extension of time? A. That is correct. 

Q. Do you recall shortly after that went out, about De¬ 
cember 2, 1946, receiving a telephone message from Mr. 
Cosgriff on Monday, December 2nd? A. Mr. who? 

Q. I mean, Mr. Schooley on December 2nd? A. I do. i 

Q. As a result of that conversation, I will ask whether 
you sent this cable to Sao Paulo, Brazil, dated December 
2, 1946. A. Yes, sir, we sent this cable. 

The Court: I want to see that, please. 

Mr. Craighill: I don’t think that has been offered in 
evidence. 

i 

I now offer in evidence this cablegram dated December 
2, 1946. 

(Whereupon, the said document was marked Defendant’s 
Exhibit No. M, A. S. & T., and received in evidence.) 

297 By Mr. Craighill: j 

Q. Now, then, did you receive a reply from the branch 
of your bank in Sao Paulo, Brazil, dated December 3, 1946, 
and I ask whether that is the reply. A. Yes, we received 
this cable on December 3. 

Mr. Craighill: I offer this cable in evidence and ask 
also that it be numbered. j 

For Your Honor’s information, it simply says, “Yours 
52 credit 7986 amended to be in favor of Dawson Export 
Corporation and/or assignee provided American Security 
Trust Company accepts full responsibility for fulfillment 
of contract.” 

(WHbereupon, the said document was marked Defendant’s 
Exhibit No. N, A. S. & T. and received in evidence.) 

By Mr. Craighill: : 

Q. When you received that cable, dated December 3, did 
you communicate with the American Security & Trust 
Company? A. I did. 

i 

i 

j 
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Q. By what means ? A. By telephone. 

Q. And who did you talk to? A. Mr. Schooley. 

Q. What did you ask him? A. I told him of the message 
which we had received from the branch. 

298 Q. Do you recall whether that was Mr. Schooley or 
Mr. James F. Willett? 

To refresh your recollection, I show you a copy of a 
letter dated December 4,1946. A. That is correct; I spoke 
to Mr. Willett. 

Q. What reply did you receive frotfi him? A. He stated 
that the American Security & Trust Company would not 
accept the amendment in view of the fact that they were not 
prepared to accept full responsibility for the fulfillment 
of the contract. 

Q. And then, did you receive this letter which is dated 
December 4,1946, and has already been offered in evidence, 
from R. E. Harris, Assistant Treasurer of the American 
Security & Trust Company, addressed to you in New York? 
A. Yes, sir. 

Q. You have the original of that letter in your files? A. 
Yes, sir, I have the original. 

Mr. Craighill: I believe that already has been offered in 
evidence as Defendant’s Exhibit D. 

By Mr. Craighill: 

Q. Now, I show you what purports to be a cablegram 
from you, December 18, 1946, to your branch in Sao Paulo, 
Brazil, and ask you whether you sent that cable or on 
about December 18. A. Yes, sir. 

299 Q. Is that right? A. Yes, sir, we sent this cable 
on December 18. 

Q. To your Sao Paulo branch? A. That is correct. 

Mr. Craighill: I wish to offer that cable in evidence and 
have it marked. 

(Whereupon, the said document was marked Defendant’s 
Exhibit No. O, A.S.&T., and received in evidence.) 
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Mr. Craighill: Perhaps it would be easier simply to read 
that: 

“Cunha Bueno advise us he informed you secretaria da 
Agricultura had requested extension credit 7986 to January 
15. However we have received no instructions from you 
since cabling December 5 that conditions contained your 
cable December 3 were not acceptable to American Security 
and Trust Company and that credit was not reissued cable 
status.” 

By Mr. Craighill: j 

Q. Now, then, on December 30, 1946, did you receive 
telephone call from, or did you call Mr. Schooley of the 
American Security & Trust Company? A. I know definitely 
I had a telephone conversation with Mr. Schooley on De¬ 
cember 30. Whether I initiated the call, or whether he 
did, I cannot say. j 

Q. What took place in that telephone conversation 
300 on December 30, to the best of your recollection? A. 

Prior to that conversation, Bueno had been in to 
see us, and was trying to find some means of having that 
shipment effected. He told us that the flour was urgently 
needed in Brazil, and he wanted to know if something could 
not be done to permit shipment. I explained to him that 
we had attempted to get an amendment on that letter of 
credit, and that our branch was in touch with the Secretary 
of Agriculture in Sao Paulo, with respect to that amend- ! 
ment, and that in the meantime there was only one solution 
that I could see, and that was the fact that the American 
Security & Trust Company was still the beneficiary of that 
credit, and by reason of the fact that it had been made as- j 
signable under date of December 20, if they cared to exer-j 
cise their right of assignment, that we could assign that; 
credit over to the supplier. 

Q. Now, you referred to authorization of December 20. j 
I show you a cablegram purporting to come from the Na¬ 
tional City Bank— 
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The Court: Was Bueno president of your bank? 

The Witness: No, sir. I understand that he is the presi¬ 
dent of a small bank. I am not sure of the name. I think 
it is Banco Industrial. 

The Court: He is not connected with your bank? 

The Witness: He is not connected with the Na- 

301 tional City Bank, never was. 

By Mr. Craighill: 

Q. Soon after December 15, he did come in to see you in 
New York? A. He came in to see me on or around Decem¬ 
ber 15. I do not know the exact date, and thereafter he 
came in several more times. 

Q. I will now show you what purports to be a copy of 
a cablegram sent by your bank to your branch in Sao Paulo, 
under date of December 20-21, 1946. A. Correct; yes, we 
received this message. 

Q. You received that message? A. Yes, sir. 

Q. It is from your Sao Paulo branch, or to your Sao Paulo 
branch? A. This is a cable from the Sao Paulo branch. 
Mr. Craighill: I offer this cable in evidence. 

Mr. Slaughter: No objection. 

Mr. Craighill: It is very short. It simply says: 

“Your 94”— 

By Mr. Craighill: 

Q. What does that mean? A. That is our cable number. 
Mr. Craighill: “Your 94 credit 7986 amended to be assign¬ 
able shipping negotiation extended to January 20/47 

302 and payment of freight increase 25 percent author¬ 
izes cable us exact amount of this freight increase.” 

(Whereupon, the said document was marked Defendant’s 
Exhibit No. P, A.S.&T., and received in evidence.) 

By Mr. Craighill: 

Q. What did that cable mean to you about saying that 
the letter of credit was made assignable? A. It meant that 
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the credit could be assigned by the beneficiary originally 
designated. 

Q. Which was the American Security & Trust Company? 
A. That is correct. 

Q. In other words, as the credit was originally issued and 
received by you, was non-assignable? A. That is correct. 

Q. And two steps were necessary: First, to have the issuer 
authorize the assignment; and then to have the beneficiary 
agree to the assignment; is that correct? A. I would say 
that is correct, yes. 

Q. After receipt of that authorization to assign the letter 
of credit, and your conversation with Mr. Schooley on De¬ 
cember 30, 1946,1 will ask you whether you issued what I 
believe you call a supplemental letter of credit to the Kansas 
Milling Company. 

I call this a supplemental letter of credit because 
303 of the fact that it is issued on the basis of the credit 
which had been previousy issued in facvor of the 
American Security & Trust Company. 

Q. And it has the same number, 7986, but has a different 
number up in the right-hand corner, 74321—What does that 
mean? A. That is merely due to a procedure followed in 
New York. We have issued two credits. So, we, therefore, 
have two different numbers. But we still retain the same 
number of our Sao Paulo branch, which is 7986, there. 

Q. Will you explain what, if any, difference there is be¬ 
tween this supplemental letter of credit and the original 
letter of credit with reference to the increase in freight 
rate, and the extension of the time for performance? A. 
Well, this credit did include authorization to effect payment 
of a freight increase up to 25 percent, which was not in the 
original credit, but for which we received instructions from 
our branch. This credit also indicates that the letter ex¬ 
pires at our office on January 20,1947, by reason of the fact 
that our branch had authorized us to extend the validity 
date from December 20, 1946, to January 20, 1947. 



Q. Now, I will show you a letter dated December 30, 
1946, purporting to be from Mr. Schooley to you, and ask 
whether you received that letter, of which that is a 

304 photostat. A. Yes, sir, I received the original of 
this letter. 

Mr. Craighill: I offer that in evidence as part of the de¬ 
fendant’s case. I believe it has already been offered. 

Mr. Slaughter: Yes, sir. 

Mr. Reich: It is Plaintiffs’ Exhibit No. 22. 

Mr. Craighill: That has been referred to several times, 
Your Honor. 

It merely says: 

“We wish to advise that in accordance with my telephonic 
conversation with you, we have today assigned irrevocable 
letter of credit No. 66756 to the Kansas Milling Company, 
Wichita, Kansas. 

“Will you kindly acknowledge receipt of this assignment 
at your earliest convenience.” 

By Mr. Craighill: 

Q. Now, you issued this supplemental letter of credit 
before you received that letter, but after the conversation 
on that date; is that correct? A. That is correct. I issued 
the supplemental letter of credit based on telephonic 
authority given to me by Mr. Schooley. 

Q. Now, I show you a letter purporting to have been 
written by you to Mr. Schooley, under date of December 31, 
1946, and ask you if you wrote that letter. 

305 Mr. Craighill: That is Plaintiffs’ Exhibit No. 23, 
and I offer that in evidence. 

By Mr. Craighill: 

Q. I call your attention to where you say: 

“In accordance with your telephonic instructions of De¬ 
cember 30, we wired on that date to the Kansas Milling 
Company, No. 74321 in their favor, . — 

and so forth. 
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Then in the last paragraph, you say: 

“I would like to mention at this time that when banks 
assign or transfer credits at the request of the original 
beneficiaries, it is customary to charge the original bene¬ 
ficiaries a commission of one-eighth percent for such as¬ 
signment or transfer. In line with that practice, we are 
entitled to a commission charge of one-eighth percent, or 
$1,462.50, in connection with the transfer of the credit to 
the Kansas Milling Company. We assume that this com¬ 
mission charge will be collectible from your principals and 
we would appreciate hearing from you relative to the mat T 
ter at your convenience.” 

Will you explain that situation a little more fully to the 
Court? A. I would like to say that in recent years, assign¬ 
able letters of credit have reached tremendous pro* 
306 portions. They have caused the bank a considerable 
amount of work, and they feel that they are not be¬ 
ing properly compensated for it. In this particular case 
we— 

May I correct that? 

At that time, we were charging one-eighth of one percent 
because of the additional burden that a bank assumes in 
connection with assignable credits. But at the present time 
the standard rate in New York is one-quarter of one per* 
cent, by reason of the fact that it does now entail quite a 
bit of work. 

Q. Do you recall that at about that time Mr. Schooley 
inquired of you what was the usual rate that you felt his 
bank, the American Security & Trust Company would be 
justified in charging? A. I don’t specifically recall the 
conversation, but I certainly would have no hesitancy in 
telling Mr. Schooley that he would be justified in making a 
commission such as he did make. 

Q. Of one fourth of one percent? A. Yes, sir. 

Q. Due to this increase in freight rate, the amount ulti¬ 
mately paid on this letter of credit was increased from 
$1,170,000 to about $1,201,000; is that correct? A. That is 
correct. 
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307 Q. You say it was increased in that amount? A. 

Yes, sir. 

Q. Can you tell me the amount that was finally paid 
against drafts of the Kansas Milling Company on your 
bank? A. We paid one draft for $1,201,746.26. 

Q. And that went to the Kansas Milling Company? A. 
It went to the Guarantee Trust Company of New York for 
the account of the Kansas Milling Company. 

Q. Then what commission did your bank receive on that 
one-eighth of one percent? A. I am sorry, I could not tell 
you, because I do not know. But I will say this: There 
is a broad possibility that they get commissions a little 
higher than the banks in the United States do. 

Q. I am asking you about your own bank. Did you not 
receive $1,502 as your commission? A. That was assign¬ 
ment commission; that is correct. 

Q. And that is all that your bank in New York received, 
but you do not know what your branch in Sao Paulo may 
have received? A. That is correct. 

Q. Now, I show you another letter, dated January 3, 
1947, addressed to you by Mr. Schooley, and ask whether 
you received that letter in due course? A. Yes, sir, I re¬ 
ceived this latter. 

Mr. Craighill: I offer that in evidence. I think 

308 it is in evidence as Plaintiffs’ Exhibit 24. 

By Mr. Craighill: 

Q. Now, then, I show you another letter, dated January 
4,1947, from you to Mr. Schooley, and ask you if you wrote 
that letter? A. Yes, sir, I wrote this letter. 

Mr. Craighill: I offer that letter in evidence, which has 
already been identified as Plaintiffs’ Exhibit No. 25. 

By Mr. Craighill: 

Q. Now, I show you another letter dated January 6 2 1947, 
from Mr. Schooley to you, and ask whether you received 
that letter? A. Yes, sir, I did. 
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Q. The letter of January 6th? A. Yes, sir. 

Mr. Craighill: I offer that letter as part of Defendant’s 
case. That is Plaintiffs’ Exhibit No. 26. ; 

By Mr. Craighill: 

Q. Now, then, I show you one more letter, purporting 
to have been written by you to Mr. William E. Schooley un<- 
der date of January 28, 1947, and ask if you wrote that 
letter? A. Yes, sir, I wrote that letter. 

Q. Mr. Cosgriff, the last paragraph of that says: 

“Consequently, we would appreciate receiving, at 

309 your convenience, a remittance of $1,502.18, repre-t- 
senting our commission of one-eighth of one percent 

on the basis of the total amount of our commitment to the 
Kansas Milling Company.” 

Did you subsequently receive that commission? A. We 
did. 

Q. From whom did you receive it? A. We received it 
directly from the Kansas Milling Company. 

Q. Now, in all of this transaction,-from the end of No¬ 
vember up to January, 1947, did you have any contacts with, 
Mr. Yankiver or John Mack Associates? A. I never recall 
having any contact whatever with either Mr. Yankiver or! 
anybody connected with John Mack Associates. 

Q. At that time do you remember having any conversa¬ 
tions with Mr. Schooley, or with Mr. Bueno in regard to; 
the compensation which Mr. Bueno, Mr. Dawson, or John 
Mack Associates would expect to receive in connection with 
this transaction? A. I never discussed with anybody the 
question of compensation due to anybody connected with 
the transaction. 

Q. You have heard Mr. Schooley’s testimony as to re-1 
fusing to give John Mack the name of the Kansas Milling; 
Company in January, 1947. Do you remember any- i 

310 thing about that? A. Do you mean, was I ap-j 
proached? 
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Q. Did Mr. Schooley communicate with you and ask you 
whether it would he proper to comply with their request to 
tell John Mack to whom this letter of credit had been as¬ 
signed? A. I don’t recollect Mr. Schooley approaching me, 
but I would be inclined to say, if I may— 

Mr. Slaughter: I move to strike that out. 

The Court: Sustained. 

By Mr. Craighill: 

Q. I will ask you what is the custom of banks— 

Mr. Craighill: I will qualify this man as an expert. 

By Mr. Craighill: 

Q. —with respect to letters of credit giving the name of 
any parties to anyone not parties to the letter of credit? 
A. Definitely, they would not be notified. 

Q. If an inquiry came in, would they be told to whom a 
letter of credit was assigned, as in this case? A. They 
would not. 

Q. If John Mack had come to you, or Mr. Yankiver had 
come to you, and asked who had been assigned, what would 
have been your reply? A. They would be told that there 
is absolutely no information available to them, be- 
311 cause of the fact that they were not parties to the 
credit. 

The Court: The Court does not think this particular 
testimony is material; but I presume counsel is proceeding 
with it on the theory that the Court is sitting as a jury, and 
the jury would want to know about it in order to decide 
the case on general principles, and therefore, the Court, 
sitting as a jury, ought to have the same information. 

Mr. Craighill: The only thing is that Mr. Slaughter 
made a great point about the fact that we refused to tell 
John Mack about it. 

The Court: Suppose you did? 

Mr. Craighill: I do not think it is material, but he seems 
to think it was. 



183 


T 

j 

i 

j 

i 

i 


By Mr. Craighill: 

Q. Coming back to the original letter of credit, I notice 
that it says at the bottom of it, “. . . except as otherwise 
expressly stated herein, this advice is subject to the uni¬ 
form customs and practice for commercial documentary 
credits, fixed by the 7th Congress of the International 
Chamber of Commerce, and to the relative guiding provi¬ 
sions as adopted by certain banks and other concerns of the 
U. S. A.” | 

Can you tell me what these customs and practices and 
rules of the International Chamber of Commerce^- 

312 can you describe just what they are? A. There are 
49 articles in the uniform customs and practices. 

The Court: You are not going to go over all of them, 
are you! 

The Witness: I will not. 

i 

The Court: Thank you. 

The Witness: They are very interesting articles, be¬ 
cause they put interpretation on many of the things that 
do crop up in connection with commercial letters of credit 
procedure. 

American banks adopted these regulations in 1938, and 
since that time particularly an export letter of credit re¬ 
ceived by a beneficiary will contain a stipulation such as 
that. It is indicative of the fact that there are certain resr-i 

” i 

ulations in existence, and that they are part and parcel of 
the letter of credit. j 

By Mr. Craighill: 

Q. I show you a book entitled, “Bank Credits and Ac¬ 
ceptances,” written by Wilbert Ward and Henry Harfield. 
Do you know those gentlemen? A. I know them very well. 

Q. Have you recently taken a trip with Mr. Wilbert Ward 
to Paris for a session of the International Chamber of 
Commerce? A. That is correct. 

313 Q. What was the purpose of that visit? A. The 
purpose was to revise these 49 articles. 
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The Court: Let me say at this point, even at my age, 
I would never go to Paris for that purpose. 

(Laughter) 

By Mr. Craighill: 

Q. Mr. Cosgriff, since you went for that purpose, I call 
your attention to Article 49, in this book, on page 195, to 
the chapter entitled, “The International Commercial Credit 
Regulations,” referring to the International Chamber of 
Commerce, and ask you whether that Rule 49 was in effect 
at the time this letter was issued in 1946. A. Very def¬ 
initely. It has been in effect since 1938. 

Q. I notice that that Article 49, reading only the first 
paragraph, states: 

“A credit can only be transferred on the express au¬ 
thority of the principal. In this case the credit can be 
transferred once only, and on the terms and conditions 
specified in the original credit with the exception of the 
amount of credit and of the time of validity, which both 
may be reduced.” 

Now, in the first place, when it states that it can be trans¬ 
ferred only on the express authority of the principal, will 
you apply that then to this case as to who was the prin¬ 
cipal, and whose authority had to be obtained in 
314 order to make that assignable. A. In so far as we 
were concerned, our principal was the National City 
Bank, in Sao Paulo, Brazil, and their principal was the 
Secretary of Agriculture. 

Q. Of the Government of Sao Paulo ? A. That is correct. 

Q. What does it mean when it says, “In this case, the 
credit can be transferred once only”? A. It means that 
it can be transferred or assigned to a supplier or suppliers, 
but it cannot be reassigned. 

Q. You have heard a considerable amount of testimony 
here about assigning this credit by the American Security 
& Trust Company to the Dawson Export Company, and 
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then having the Dawson Export Company reassign it to 
the American Security & Trust Company. Could that be 
done under the rules of the International Chamber of Com-; 
merce referred to in the letter of credit itself? A. Def-j 
initely not. j 

Q. Who is Mr. Wilbert Ward, the author of this book, 
with whom you took this trip to Paris? A. Vice President 
of the National City Bank of New York. 

Q. Who is Mr. Harfield, the co-author. A. A member of 
the New York Bar, connected with Sherman, Sterling, and| 
Wright. Mr. Ward is also a member of the New York 
Bar. 

315 Q. I think perhaps I may have already asked yon 
this—whether John Mack Associates ever took up 

with you, or the National City Bank, as far as you know, 
anything about this letter of credit? A. They never dis¬ 
cussed the letter of credit with me. 

Q. Were they named, so far as your records show, in 
any way? A. Definitely not. 

Q. So that as far as you knew, John Mack Associates; 
had no connection whatever with this letter of credit at 
any time? 

Mr. Craighill: You may cross examine. 

| 

Cross Examination 
By Mr. Slaughter: 

Q. Mr. Cosgriff, so far as you knew, when any of these; 
transactions took place with which you were connected, 
John Mack Associates had no connection with the transac¬ 
tion? A. That is right. 

Q. And in any of these conversations which you had with 
Mr. Schooley, concerning the assignment of the letter of 
credit, he did not tell you that John Mack Associates had 
any connection with it, did he? A. That is right. 

Q. You are definite, are you, Mr. Cosgriff, that the in¬ 
structions to open, what you have referred to as, the 

316 supplemental letter of credit, came from Mr. 1 

i 

! 




186 


Schooley? A. They would have to come from him. 

Q. You would not accept it from anyone else, would you? 
A. That is right. 

Q. You referred to Mr. Wilbert Ward’s book, Article 49, 
rules of the International Chamber of Commerce relating 
to credits. 

Incidentally, Mr. Ward, who wrote this book, is Vice 
President of the National City Bank, isn’t he? A. That is 
right. 

Q. Do you mean to say, Mr. Cosgriff, that if all the par¬ 
ties interested were to agree that this rule, which has been 
read to you by Mr. Craighill, would prevent a letter of 
credit from being assigned any number of times ? A. With¬ 
out the credit specifically indicating it is assignable? 

Q. Yes, sir. I ask you, despite any rule, if all the parties 
interested— 

The Court: That would include the bank in Brazil? 

Mr. Slaughter: Yes, sir; the principal, the bank, the 
beneficiary, or anyone else having an interest in it, or every¬ 
one else having an interest in it. 

The Witness: I do not wrnnt to venture any opinion on 
behalf of other banks. I can tell you very definitely 
317 that in so far as the National City Bank is concerned, 
we would not recognize an assignment of any kind 
unless the credit specifically authorize us to assign it. 

By Mr. Slaughter: 

Q. You mean to say that the National City Bank would 
not recognize an amendment if agreed to by all parties 
making it assignable? A. They would not recognize an 
amendment ? 

Q. Yes, sir. 

The Court: You are asking him a legal question. It is 
perfectly evident that if the bank in Sao Paulo authorized 
an amendment, there is no reason why anybody should not 
agree to it. 
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Mr. Slaughter: The only thing I want to point out i^ 
that if all the parties interested in the transaction agreed 
to it, anything could be done. I suppose that is a matter 
of law. I 

The Witness: We did recognize the amendment, others 
wise we would have never transferred it over to Kansas 
Milling. 

Mr. Slaughter: That is the point I wanted to bring outi 
That is all. 

Redirect Examination 
By Mr. Craighill: 

Q. What would be the effect of having the American 
Security & Trust Company assign to the Dawson Exr 
318 port Company and then have the Dawson Export 
Company immediately reassign it to the American 
Security & Trust Company? Did you ever hear of any such 
transaction? A. I never heard of it. I still do not under¬ 
stand the purpose of it. I do not know what they tried td 
accomplish when they suggested it. 

Mr. Slaughter: I move to strike it out as not being re¬ 
sponsive, and being incompetent and immaterial. 

By Mr. Craighill: 

i 

Q. I am asking you whether you ever heard of any such 
transaction. A. I certainly did not. 

Q. To put it colloquial language, is there any sense in 
any such transaction? A. I would say definitely there was 
no sense to it. Furthermore, it seems to me we should have 
been consulted about a thing of that kind, in view of the 
fact that after all it was our credit they were talking about 
reassigning. 

Q. Wouldn’t it put American Security & Trust Company 
back where they were originally, assuming the responsibil r 
ity; that is, 72 percent extraction, and so forth, if that had 
been done ? A. I would say yes. 

Mr. Craighill: That is all. 

(Witness excused) 
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319 Mr. Craighill: May I say, Mr. Cosgriff has been 
waiting around three days and has been anxious to 

get back to New York? 

The Court: Is there any objection to him being excused? 

Mr. Slaughter: I would like to have one reservation on 
that. Having been here all this time, I would like for him 
to stay until one o ’clock, and then I will give my decision. 
It is only 25 minutes to one now. My present inclination 
is that I will agree to it. I want an opportunity to look 
at his previous testimony before he leaves. 

The Court: All right. 

Mr. Craighill: The defendant, American Security & Trust 
Company, rests. 

Mr. Slaughter: May I have two minutes ? 

The Court: Yes. 

Mr. Geiger: We are ready to go forward now. Shall we 
proceed? 

The Court: Proceed. 

Mr. Geiger: I will call the defendant, Mr. Charles Daw¬ 
son. 

Whereupon Charles Earl Dawson was called as a witness 
by and on behalf of Defendants Dawson, and having been 
first duly sworn, was examined and testified as follows: 

320 Direct Examination 

By Mr. Geiger: 

Q. State your name for the record, please? A. Charles 
Earl Dawson. 

Q. Where do you live, Mr. Dawson? A. 2234 Washing¬ 
ton Avenue, Silver Spring, Maryland. 

Q. Are you married or single? A. Married. 

Q. How long have you lived in this community? A. The 
greater part of 25 years. 

Q. You are the Charles Dawson who is the defendant in 
this action, and one of the partners in the firm that oper¬ 
ated under the name of Dawson Export Company? A. I 


am. 
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Q. The other partner was your father? A. That is right.: 
Q. And he was a limited partner? A. Yes, sir. 

Q. I am stating it that way— 

The Court: It has been stipulated anyway. 

Mr. Geiger: Yes. 

i 

By Mr. Geiger: 

i 

Q. When did you start the Dawson Export Company? 
A. Immediately after I came out of the Army, which was j 
April, of 1946. It was several weeks before it was 

321 actually in motion. 

Q. Getting down specifically to this particular 
transaction, do you know when you received an order for 
flour from the John Mack Associates? A. Well, the first 
order was dated October 29, and was assigned to Dawson j 
Export Company, and the letterhead was the “David Lyle ! 
Company/* 

Q. I hand you herewith what is in evidence as Plaintiffs’ i 
Exhibit No. 4, and ask you if that is the document to which j 
you refer. A. Yes, sir. It is not the letterhead. It was 
addressed to David Lyle Company and/or Assignees. 

Q. That was an order for what? A. 7500 tons of flour; 
and the specifications—Do you want this? 

Q. I think so. A. It was family flour, which, incidentally, j 
is not stated here, but it is 80 percent extraction, and the 
price based on FAS New Orleans, free alongside steamer. 

Q. What is the fact as to whether or not you accepted 
that order, that specific order? A. I am not certain I un- ! 
derstood you. 

Q. Did you or did you not accept that order for flour? 
A. I accepted this order, subject to certain conditions, such 
as specifications. j 

322 The Court: Such as what? 

Mr. Geiger: I want to repeat the question. 

By Mr. Geiger: 

Q. Did you accept this order as proffered? A. Yes, sir. j 
Q. You did, when? A. I would say immediately. 
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Q. By written acceptance? A. Yes, sir. 

Q. Now, thereafter— 

The Court: As you finish questioning the witness about 
these various papers, I want to see them. 

Mr. Geiger: We offer this as Defendant Dawsons’ Exhi¬ 
bit No. 1. 

The Court: Has it been offered? 

Mr. Geiger: It is in evidence. It is Plaintiffs’ Exhibit 
No. 4. 

(Whereupon, the said document was marked Dawsons’ 
Exhibit No. 1 and received in evidence.) 

Mr. Geiger: Will you mark this for identification as 
Dawsons’ Exhibit No. 2? 

(Whereupon, the said document was marked Dawsons’ 
Exhibit No. 2 for identification.) 

By Mr. Geiger: 

Q. What followed immediately after this order of 
323 October 29, that has just been introduced in evi¬ 
dence? A. At this time, I was negotiating through 
a Luis Yerala, and we wanted to change the specifications, 
which was later confirmed in a following order, I believe 
dated November 2nd. 

Q. I hand you herewith what has been marked for identi¬ 
fication as Defendant Dawson Exhibit No. 2, and ask you 
if you can identify that document. A. Yes, sir, I can. 

Q. You might read the letter. A. “This is a firm order 
for 15,000 tons of flour.” 

Q. Give the date first. A. November 7, 1946. 

Mr. Slaughter: Has that been offered in evidence? 

Mr. Geiger: Yes. It is Defendant’s Exhibit No 2 in 
evidence. 

By Mr. Geiger: 

Q. Will you read the letter? A. November 7, 1946, and 
it is to the Dawson Export Company, from John Mack 
Associates: 
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“Gentlemen: 

“This is our firm order for 15,000 tons of flour, 72 per¬ 
cent extraction, 9.5 protein, less than .50 ash, packed in 
100 pound bags, FAS, New Orleans, Louisiana, at $6.35 per 
hundred pounds. 

324 “It is understood that the license for the export 
of this flour to Santos, Brazil is to be provided, and 

that shipments will be made during the months of Novem¬ 
ber and December, 1946. This flour will be sent to the 
same consignee, provided in our original order for 7500 
tons at $6.35 per hundred pound bags. Our total order is 
for 15,000 tons. 

Yours very truly, 

John Mack Associates, 
(signed) John Mack.” 

Q. Now, thereafter, did you respond to that letter? A. 
Yes, sir. That was accepted. 

Mr. Slaughter: I move to strike that out. 

Mr. Geiger: I withdraw it. 

Will you mark this in evidence? This is already in. 

Mr. Reich: That is in as Plaintiffs’ Exhibit No. 5. 

By Mr. Geiger: 

Q. I hand you herewith what has been identified and is 
in evidence as Plaintiffs’ Exhibit No. 5, and ask you to 
tell us what that is. A. This is a letter to John Mack 
Associates from the Dawson Export Company, and it is 
our acceptance of their order, November 7, 1946. 

Q. Is it an unconditional acceptance, or do you specify 
conditions and terms in your acceptance? 

325 The Court: The letter speaks for itself. 

The Witness: We stipulate the terms herein. 

Mr. Slaughter: I move to strike that out. The letter 
speaks for itself. 
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The Court: Yes, the document speaks for itself. That 
has been offered in evidence? 

Mr. Geiger: Yes. We offer it as Dawson’s exhibit. 

By Mr. Geiger: 

Q. Now, following that letter of November 11, what, if 
anything, did you do? 

I will withdraw that question. 

Did you receive a response to that letter? A. Yes, sir; 
another order dated November 13. 

Mr. Slaughter: I move to strike that out, if Your Honor 
please. He said, “another order.” He asked him if he 
received a response to it. The question was, “Did you 
receive a response?” 

By Mr. Geiger: 

Q. Your answer is what? Did you receive a response; 
just answer that “yes” or “no.” A. Yes. 

Mr. Slaughter: I move to strike out the answer that 
he previously gave, if Your Honor please. 

The Court: All right. 

By Mr. Geiger: 

326 Q. I hand you herewith what is in evidence as 

Plaintiffs’ Exhibit No. 6, and ask you whether or 
not that is the response to which you refer in your previous 
answer? A. Yes, sir, it is. 

Mr. Geiger: We offer this in evidence on behalf of the 
Defendant Dawson. 

By Mr. Geiger: 

Q. Upon receipt of that letter of November 13, which has 
just been presented to the Court, what did you do? A. 
Well, actually what happened, that letter was read to me 
over the telephone by Luis Varela, who was in New York. 
He had a copy of it, I believe. So, actually, the letter was 
still in the mail when I accepted it by wire, on the same 
date, November 13. 
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The Court: The letter was read to you over the tele¬ 
phone ? 

The Witness: Yes, sir. What reminded me of that was 
a letter I have from Mr. Varela, indicating he had read the 
order to me over the telephone. 

i 

By Mr. Geiger: 

Q. I hand you herewith what is in evidence as Plaintiffs’ 
Exhibit No. 7, and ask you if that is the telegram to which 
you refer. A. Yes, sir. 

Mr. Geiger: We offer this on behalf of the defen- 
327 dant, Dawson. 

The Court: All right. 

By Mr. Geiger: I 

I 

Q. Now, with regard to acceptance of that order, what 
did you do, if anything? A. I had already made arrange¬ 
ments to secure the flour. 

Q. From whom? A. At that time through Christensen 
Import and Export Corporation, I believe as a result of 
that final order of November 3. 

In other words, before accepting I had to get commit¬ 
ments from the mill. 

Q. Did you have such a commitment? A. Yes, sir, I di£. 

Mr. Geiger: Will you please mark this Dawsons’ Exhibit 
No. 3, for identification? 

i 

(Whereupon the said document was marked Dawsons’ 
Exhibit No. 3, for identification.) 

Q. I hand you herewith what has been identified as Daw¬ 
sons’ Exhibit No. 3 for identification, and ask you if you 
can tell us what that is. 

Mr. Slaughter: I object to that, Your Honor. It speaks 
for itself. 

The Court: You are technically right. I sustain the ob¬ 
jection. 


i 
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Mr. Slaughter: I would like to ask Your Honor for the 
opportunity to come to the bench and tell you why I make 
the objection. 

(Whereupon, all counsel approached the bench, and the 
following proceedings were had out of the hearing of the 
other parties to the action:) 

Mr. Slaughter: This is a point of very sharp issue be¬ 
tween us. The defendant is about to claim that he had two 
separate orders. That is the basis for his counterclaim. I 
want to hold him to strict proof on it, because, of course, 
we contend that no such thing occurred. 

The Court: I will sustain the objections as they are 
made, if they are proper objections, regardless of whether 
I think they are technical or otherwise. 

• •••••••#• 

329 By Mr. Geiger: 

Q. When the Court recessed, we were at the point 
where, as I recall— 

The Court: I remember it, sir. 

Mr. Geiger: Yes, sir. 

By Mr. Geiger: 

Q. Now, getting down specifically to what you did, with 
regard to procuring the flour, which was the subject of the 
accepted offer of November 13, between you and Mack, 
state to the Court just what you did. A. Well, upon re¬ 
ceipt of their— 

Q. Keep your voice up, please. A. Upon receipt of their 
offer, I immediately confirmed with my source their ability 
to perform under the final contract. 

Q. And who was your source ? A. Through Christensen 
Import-Export Corporation. 

330 Q. What is the fact as to whether or not you did 
obtain a confirmation from them? A. I had already 

received written confirmation from them covering the 
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period of November 12 through the 14th. This was a mat¬ 
ter of final check-up, just to be certain before I accepted. 

Q. How much flour had you agreed to buy from Christen¬ 
sen Export— 

Mr. Slaughter: I object to the question how much flour 
he had agreed to buy. i 

By Mr. Geiger: 

i 

Q. —with respect to fulfilling this order that you had? 

Mr. Slaughter: I object to the form of the question, be¬ 
cause it contains the expression, “. ... had agreed to buy:” 

The Court: Did you have any written contract with 
them, a letter, or anything? 

The Witness: Yes, sir. 

The Court: Well, have you got that here? Why don’t 
you produce that? , 

Mr. Geiger: Yes, sir, Your Honor, we have. 

You have seen this before. 

Mr. Slaughter: Yes, sir. 


By Mr. Geiger: j 

Q. I hand you herewith what is identified as Defen- 
331 dant’s Exhibit No. 3, and ask you to tell the Court 
what that is, if you can. 

Mr. Slaughter: I object to that question. 

The Court: Objection sustained. Let me see what it i$. 
Well, you received this letter? 

The Witness: Yes, sir. j 

The Court: Now, I suppose counsel would like to see it, 
wouldn’t they? j 

Mr. Geiger: I think they have seen it. 

The Court: They have seen it? 

Mr. Geiger: Yes, Your Honor. 

The Court: All right, sir. Has it been offered in evi¬ 
dence? 

Mr. Geiger: Not yet. 
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By Mr. Geiger: 

Q. Examine that document and tell us if that is the writ¬ 
ten confirmation which you received, to which you have just 
referred? 

Mr. Slaughter: I object to that, if Your Honor please. 

The Court: It is not a confirmation, sir. 

By Mr. Geiger: 

Q. The written document that you received. A. Well— 
The Court: Just ask him if he got the letter, re- 

332 ceived the letter. 

By Mr. Geiger: 

Q. Did you get that letter! A. Yes, sir. 

Mr. Geiger: We offer it in evidence. 

The Court: All right, sir. I have seen it. After you 
have marked it, Mr. Clerk, I would like to have it up here, 
please. 

(Whereupon, the said document Dawson Exhibit No. 3 
for identification, was received in evidence.) 

By Mr. Geiger: 

Q. Was the flour referred to in that letter, which has 
just been introduced in evidence, ever delivered? A. No, 
sir. 

Q. Why? A. The letter of credit stipulated in my order 
of November 13 from John Mack Associates was never 
established. 

Q. What, if anything, happened thereafter with regard 
to this letter which is in evidence as Defendant’s Exhibit 
3? A. Well, eventually, they sued me. 

Q. Who sued you? A. The Christensen Import-Export 
Corporation. 

Q. I see. 

Now, there is in evidence a series of letters, cul- 

333 minating with the letter of November 13, to which 
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you have just testified, which constitutes an order, you 
have testified. A. That is correct. 

Q. Did you have any other order from Mack and Com¬ 
pany other than that which is in evidence? A. No, sir.; 

Q. Did you have any other agreement with them? A. 
You mean after November 13? 

Q. Yes. A. No, sir. 

Q. When did you first meet Mr. Yankiver? A. I think 
that was about the 16th of November, in New York, in 
his office. 

Q. You mean 1946? A. In 1946. 

Q. Who was present? A. Colonel Mack and Mr. Yanki¬ 
ver, and Mr. Slagsvold, the manager of the Christensen 
Import-Export Corporation. 

The Court: When was that, sir? 

The Witness: That was about November 16. 

By Mr. Geiger: 

i 

Q. What was the subject of the discussion at this meet¬ 
ing? A. To find out what the difficulty was in establishing 
the credit with us, since I was already committed. 
334 Q. What credit do you refer to? A. The letter 
of credit covering this order of November 13. 

Q. What did you find out at that time from Mr. Yan¬ 
kiver? A. I would say very little, other than to say that 
they were still going to take care of the deal; that th^y 
were going ahead with it. 

The Court: Well, now, in view of the fact that the con¬ 
tract you had with Christensen Import-Export Corporation 
was only good until the close of business November 14, 
1946, how did Mack Associates say they were going to 
take care of it? 

The Witness: Well, we would assume, sir, that if—in 
the flour business the price fluctuates more or less daily, 
you might say even hourly; and before you commit your¬ 
self to supply flour, you always make a final confirmation 
with the particular mill that you are doing business with. 
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In this case, I think that particular mill was the Yukon 
Flour Mills, if I remember. It would mean that if they 
couldn’t supply, if they had sold to another exporter, or to 
another country, why, we would have to go to, say, some 
other mill. There was a constant factor, and a great dif¬ 
ficulty in the export business. And I might add that the 
flour business for years—I think it is one of the oldest 
brokerage businesses in the country—has always 

335 been done by word. Very little was ever done in that 
business by writing, except through the new brokers, 

such as myself. Eventually, I qualified to where my word 
was held good. It is an immediate business; the man 
makes an offer; it must be accepted almost immediately. 

The Court: But my question is: You say that Mack, 
through their representative, Mr. Yankiver, indicated or 
said at that time that they were going to make this good. 
How were they going to make it good? 

The Witness: They would have to still furnish us with 
a letter of credit. 

The Court: Then, what would you do? 

The Witness: We would have to get another offer—it 
is practically starting all over again. 

The Court: All right. 

By Mr. Geiger: 

Q. Now, the point is that at that time you had a commit¬ 
ment at what price? A. I believe it was $5.35. 

The Court: The records are here to show what the com¬ 
mitment was. 

Mr. Geiger: All right. 

By Mr. Geiger: 

Q. Did they ever supply you with a letter of credit 
as contemplated by their order of November 13? 

336 A. No, sir. 

Q. Now, there has been some testimony with re¬ 
gard to a meeting on December 3, in which you partici¬ 
pated here in Washington. Will you tell the Court just 



199 


I 
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what transpired, and who was present, and what the pur¬ 
pose of the meeting was? A. As best I can recall the 
meeting, I think Mr. Yankiver did meet me at my office; 
and we went to the American Security & Trust Company, 
and talked with Mr. Mittendorff. Mr. Schooley was not 
there. Mr. Mittendorff made no commitments. 

Q. Commitments as to what? A. Well, let me start over 
again. The reason for Mr. Yankiver’s trip was to see what 
could be done with reference to a letter of credit that hhd 
just been received from Brazil, and whether they could 
finance it. They took it up with American Security & 
Trust Company. As I say, Mr. Mittendorff made abso¬ 
lutely no commitments. 

Q. And was that the note on which the meeting ended? 
A. Yes, sir. 

Q. There is reference to a meeting on December 9, in 
which you participated. What happened on that occasion, 
if you know? A. Well, that was pretty much the 
337 same situation, except that I think it was with Colo¬ 
nel Schooley; called Mr. Cosgriff in New York, to seie 
whether the letter of credit could be used as a negotiable 
instrument; and Mr. Cosgriff advised them against it. It 
ended up, Mr. Cosgriff advised Colonel Schooley against 
doing anything; and so Colonel Schooley dropped it right 
back into our laps. I 

Q. Thereafter, up to that time, had you met Mr. Bueno? 
A. No, sir. 

Q. Did you know who Mr. Bueno was? A. No, sir. His 
name had crossed my desk one or two times. He was a 
bank president, and was used as a source of confirmation 
on one or two occasions; but at that time, to the best of 
my knowledge, that is all he was. 

Q. What do you mean, as a source of confirmation? A. 
Well, we invariably used a bank, both here in this country, 
and a bank abroad, to confirm a piece of business by both 
parties. In other words, a third party. 

Q. You mean simply as a reference? A. Right. 
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Q. And other than that, you knew nothing about him up 
to that time? A. No, sir. 

Q. Now, there has been evidence, testimony, of a meet¬ 
ing on December 19, at Washington, a meeting in 
33S which you participated. Tell the Court all you can 
about the circumstances of that meeting, and what 
transpired, and who said what to whom? A. Well, to repeat 
the names, present was Mr. Yankiver, Colonel Schooley, 
Mr. Bell, Mr. Mittendorff, and myself. Mr. Yankiver came 
down to see if the letter of credit could be negotiated in 
one form or another; and considerable discussion—it ran 
into several hours—took place. A number of suggestions 
were made, and each suggestion was eventually thrown out. 

Q. Did Mr. Bueno participate in this conference? A. 
Yes, Mr. Bueno was there. 

Q. What roll did he play, so far as you know? A. He 
was—I would say, patriotic, was the way he put it. I mean, 
lie was looking out for his people; and at that time, that is 
the only knowledge I had of Mr. Bueno. He came up here 
to expedite the deal, as he put it. 

Q. Give us more of the details of how the meeting con¬ 
cluded, and under what circumstances, and what was said? 
A. Well, in the final stages, Mr. Bell put in a telephone 
call to Mr. Burke, the bank’s attorney, and Mr. Burke ad¬ 
vised—apparently advised Mr. Bell — 

Mr. Slaughter: I move to strike that out, if Your Honor 
please. 

339 By Mr. Geiger: 

Q. Don’t tell us that Mr. Burke apparently told 
Mr. Bell. 

The Court: What did Mr. Bell say? That is what you 
want. 

The Witness: Mr. Bell informed us that Mr. Burke ad¬ 
vised the bank against entering into such a responsibility 
with reference to this letter of credit. And it was shortly 
after that that Mr. Yankiver bounced to his feet, claiming 
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that the bank was obviously at no responsibility; that he 
could produce the flour—and I think this was confirmed 
previous to that in a letter — 

i 

By Mr. Geiger: 

Q. Just stay with the conversation. Don’t interrupt 
yourself. A. All right. So it was about that time that— 

The Court: You say Mr. Yankiver said that the bank 
didn’t have to do anything about a letter of credit; he could 
produce the flour? 

The Witness: Yes, sir. He claimed that he had j the 
flour; and that they would have absolutely no trouble; 
and that he could deliver in the date stipulated, which 
was a very, very short time. It was practically impos¬ 
sible to deliver. 

i 

340 By Mr. Geiger: 

Q. Did you have any comment at that point? A. I 
had considerable comment. 

Q. Well, speak up and tell us what was said. A. I asked 
Mr. Yankiver why he called me into the thing in the first 
place, since he had originally depended on me for the flour; 
now he comes back and says he has plenty of flour. It 
didn’t make too much sense; and I told him so; and I said, 
“So, I think the best thing to do is drop the deal here 
and now.” 

The Court: You said that before everybody? 

The Witness: Yes, sir; and the deal was dropped at 
that point. There was a few more words between Mr. 
Yankiver and I, a little bit of confusion, which I don’t very 
clearly recall right now; but the deal definitely and em¬ 
phatically ended at that meeting. There was no more flour 
business. I completely washed my hands of it; the bank 
washed their hands of it. 

Q. That was the end of it, as far as you were concerned? 
A. Yes, sir. 

Q. That was on December 19. Now, what happened 
thereafter, if anything? A. You mean the same day? 
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Q. No, subsequent to that time, unless there is 

341 something else you want to add. A. No, I can’t— 

Q. What regard to that day. A. I can’t recall 
anything on that day. I don’t recall anything else. 

Q. There has been testimony with regard to your having 
met Mr. Bueno on December 26. Will you tell the Court 
what happened then? A. Well, I think that was around 
3 or 4, say, between 3 and 5 o’clock. I received a tele¬ 
phone call from Colonel Schooley, who was at his bank, and 
said he was calling me at the request of Mr. Bueno; that 
Mr. Bueno wanted to make an appointment with me. So, 
it developed that I should meet Mr. Bueno on the corner 
of 15th and I Streets. 

Q. Did you meet him ? A. In about 15 minutes. I went 
promptly down, and there I met Mr. Bueno. Mr. Bueno 
and I went up to the office for a little bit and discussed 
business, in general; and then he took me to dinner at the 
Mayflower, where, incidentally, he had a room for the night. 

The Court: Where what? 

The Witness: Mr. Bueno took me to dinner— 

The Court: You said something else. I know he took 
you to dinner; and I know you added something. 

342 The Witness: He had a room at the Mayflower 
that evening. 

The Court: Oh, yes. 

The Witness: Then he invited me up to the room to 
discuss business. He asked me if I could perform, if I 
could supply his government with our. I said I felt that 
I could. He said that he had been sent up here to get the 
flour; he had to get it. 

Mr. Slaughter: If Your Honor please, I move to strike 
all that out, unless he shows in some way this was brought 
to the attention— 

The Court: Well, why? 

Mr. Slaughter: Because a conversation had with Bueno, 
not in the presence of these parties, and not shown to have 
been called to their attention. 
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The Court: He is not trying to bind them with it. He 
made a profit out of it. It isn’t doing them any harm at 
this time, that I can see. Proceed, sir. 

By Mr. Geiger: 

i 

Q. Go ahead. A. So Mr. Bueno asked me—in brief, he 
asked me if I could supply the flour. I said I thought I 
could. He said that he would absolutely refuse to do busi¬ 
ness with John Mack Associates; that he was more 

343 or less responsible to the State; he had no obligation 
to fulfill; and that would I be able to help him. And 

he also pointed out that he had been negotiating with Jolm 
Mack Associates for several months, and that he was com¬ 
pletely through with them; they hadn’t followed through 
on any point of his request. So I said that I would see 
what I could do. j 

Q. What happened thereafter? A. Well, I immediately 
went to work on securing flour commitments; and I believe 
by the 27th, I— 

Q. The following day? A. Yes, sir. I think I came up 
with an offer from the Kansas Milling Company on the 
27th, in the amount that he wanted, which was 150,000 
bags; and it met with the delivery dates he required, pro¬ 
vided—I say, he required—it wasn’t in accordance with 
the credit letter that was already established at the bank. 
Mr. Bueno assured me that he would have the credit ex¬ 
tended; and the offering was made according to his as¬ 
surance. 

Q. Now, did you get a firm commitment on this offer¬ 
ing? A. Yes, sir. 

Q. When? A. That was the telegram that the bank re¬ 
ceived on the 28th, I guess. 

Q. I hand you herewith what has been previously 
identified as Defendant’s Exhibit I, A. S. & T. 

344 A. Yes, sir. 

Q. Is that the confirmation to which you refer? 
A. Yes, sir. 


i 
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Mr. Geiger: Does the Court care to have this? 
The Court: Yes, sir. 


By Mr. Geiger: 

Q. X notice the name of Alcorn on that telegram. Who 


was he? 

The Court: 
Mr. Geiger: 
The Court: 
Mr. Geiger 
The Court: 
Mr. Geiger 
The Court: 
Mr. Geiger 
The Court: 


Just one minute. 

Excuse me, Your Honor. 

Has counsel for the plaintiffs seen this? 
Yes, it is in evidence, Your Honor. 

It is in evidence already? 

Yes. 

It has been marked; that is right. 
Defendant Bank’s Exhibit I. 

All right. 


By Mr. Geiger: 

Q. I notice the name Alcorn on this telegram. Who 
was he? A. The representative of the Kansas Milling 
Company. 

Q. The representative of the Kansas Milling Company? 
A. Yes, sir. 

Q. Now, that is dated the 27th. When did that telegram 
come to vour attention; when did the contents of the 
345 telegram come to your attention? A. I think Mr. 

Alcorn advised me by phone exactly what was being 
said in the telegram; and I had instructed him to have it 
sent to the hank, as a matter of confirmation. 

Q. What did you do thereafter? A. Well, let’s see. 

I went to New York that evening, I am quite certain. 

Q. The evening of what date? A. You are back to the 
27th or the 28th? 

Q. The 28th. A. The 28th, that was on the Saturday 
that the telegram came in; and I finally traced it to the 
bank, at the bank guard; and I eventually found Colonel 
Schooley playing golf; communicated w T ith him, and told 
him that the telegram was received. 






205 




Q. Speak up, so the Court can hear you. A. And shortly 
after that, I went to New York to meet with Mr. Bueno. 

Q. Now, what is the fact as to whether or not that flour 
was delivered, and the sale consummated? A. I am not 
sure I quite understand. 

Q. With regard to that flour supplied by the Kansas Mill¬ 
ing Company, was or was not that sale consummated? A. 
Yes, sir; the sale was consummated. 

Mr. Geiger: I would like to he enlightened by the 
346 Court on its wishes with regard to order of proce¬ 
dure. Shall I go forward with such proof as I have 
on specific damages on my counterclaim at this point? 

The Court: I have no objection to it. Of course, the 
plaintiff could make an objection to it, if he saw fit. 

Mr. Geiger: That is why I am asking the question. I 
don’t want to go out of order. 

Mr. Slaughter: It is up to you. 

Mr. Geiger: All right. I will proceed then, and put it 
all in. i 

The Court: The Court would like to know what, if any¬ 
thing, Dawson received out of this particular deal. 

Mr. Geiger: I will go on a little further and develop 
that. 

i 

By Mr. Geiger: 

Q. Thereafter, did you make an agreement with Bueno 
as to a division between you of the profit on this 150,000 
bags that was sold by the Kansas Milling Company? A. 
Yes, sir. 

Mr. Geiger: Will you mark this for identification, 
please? 

j 

By Mr. Geiger: 

Q. Did you eventually reduce your agreement with him 
to writing? 

Mr. Reich: That is Exhibit 20. 

Mr. Geiger: I thought it was in. I was not sure. 
Then we won’t have to mark it over again. 


347 
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By Mr. Geiger: 

Q. I hand you herewith what has previously been intro¬ 
duced in evidence as Plaintiffs’ Exhibit 20, and ask you if 
that is the letter setting forth the arrangement between 
you and Mr. Bueno? A. Yes, sir. 

Mr. Geiger: We offer this in evidence as defendant’s 
exhibit. 

The Court: All right. I think I have seen it. But let 
me look at it again. 

The Court: All right, sir. 

By Mr. Geiger: 

Q. Now, after you had committed this flour from the. 
Kansas Milling Company, and had concluded your oral 
arrangements with Mr. Bueno, which ultimately were re¬ 
duced to writing—but immediately after you had concluded 
your arrangements for the flour, and went to New York, as 
you testified, in connection with it, what did you do specific¬ 
ally with regard to implementing the transaction? 

Perhaps I don’t make myself clear. A. I don’t believe I 
quite follow that. 

Q. This transaction into which you entered, through the 
Kansas Milling Company, contemplated delivery 
348 where? A. In New Orleans, first; and secondly, in 
Santos, Brazil, CIF. 

Q. Well, so far as delivery at Santos is concerned, whose 
responsibility was that, as between you and Bueno? A. 
That was my responsibility. 

Q. Now, what, with regard to that matter, did you do? 
A. I first had to make arrangements to secure a vessel. 
Mind you, this was all going back and forth between the 
mill and myself and National City Bank. 

Mr. Slaughter: I move to strike that out, if Your Honor 
please. He asked him a simple question, what did you do 
in regard to it? 

Mr. Geiger: What prejudice— 



i 
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The Court: Just a minute. The Court thinks he is an¬ 
swering the question. The Court thinks the answer is re¬ 
sponsive. Proceed. 

The Witness: I will try to shorten this. 

In order to close the deal, we had to have the ship, the 

flour, and the letter of credit. I was trying to put all those 
things together. 

By Mr. Geiger: i 

Q. Was there a time element involved? A. Of several 
days. 

Q. Now, what did you do with regard to these matters? 
A. I was commuting constantly between New York 
349 and Washington. It seems as though I was running 
out of information. 

Q. No. Tell us just what you did. You went between 
New York and Washington. Did you go anywhere else? 
A. No, sir, not right at that particular time. I eventually, 
a few days after that, had to go to New Orleans. 

Q. I mean, in connection with this whole transaction, tell 

us all that you did. A. I thought you meant during that 
period. 

I made numerous trips to New York, several trips to Sh 
Louis, Kansas, Wichita, and New Orleans. For a period 
of, I would say, three weeks, I was consistently on the go. 

Q. In connection with what? A. Trying to expedite the 
flour shipment. 

Q. Did you succeed in doing so? A. Yes, sir. 

Q. When was the shipment finally loaded and cleared? 
A. I think it was cleared on the 20th of Januarv 
Q. 1947? A. 1947. | 

Q. And was enroute to Santos? A. Yes, sir. 

Q. Now, under your arrangement with Mr. Bueno, what 
did you receive, ultimately, from this transaction? That 
is what the Court wanted to know. 

350 . Mr. Slaughter: If Your Honor please, that is ob^ 

jected to. I think the important thing is, what the 
profits were on this transaction. 
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Mr. Geiger: I will put it that way, if it will make him 
happier. 

The Court: It doesn’t make any difference, particularly. 
If you would rather have it that way, there is no objection, 
as I understand it. 

By Mr. Geiger: 

Q. What was your profit on this transaction? A. I 
should say my gross profits bordered around $12,000; and 
prdbably my net profits something around $5,000. 

Mr. Slaughter: If Your Honor, my objection was, he, 
I assume, is computing that at 25 percent of the profits. 

The Court: Yes. 

Mr. Slaughter: WTiereas, I thought the important thing, 
pertinent thing was the profits on the sale. 

The Court: Well, the trouble of it is, the bird has flown. 

Mr. Slaughter: Yes, sir. 

The Court: That you are now talking about. You just 
didn’t reach him by your subpoena. I don’t know if you 
have any particular interest in what he got out of it, if 
that is what you are after. You can cross examine him 
on it. 

Mr. Slaughter: Very well. 

351 The Court: If you want to go into detail. 

By Mr. Geiger: 

Q. Now, that transaction was a transaction— 

The Court: He exhibited the same kind of patriotism 
as is generally exhibited in Latin countries. 

Proceed, sir. 

It hasn’t anything to do, particularly, with the ease, but 
the picture that the Court sees is that he said, in effect— 
he may not have used these actual words—“I won’t fix this 
letter of credit so it can be used, unless I get 75 percent.” 
That is the picture I see. I don’t know whether that is right 
or wrong; but I bet 100 to 1, that that was in the picture. 
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By Mr. Geiger: 

Q. Now, this transaction with Bueno, through the Kansas 
Milling Company, was a transaction whereby you were re¬ 
quired to deliver the flour at Santos? A. Yes, sir. 

Q. Now, with regard to that aspect of the situation, what 
was your deal with Mack and Company on the contract of 
November 13, 1946, with them? A. Well, that was a New 
Orleans deal, first of all; and it was a contract with them—• 
wasn’t with the State of Sao Paulo. 

Q. Did you have any responsibility under theiir 

352 contract for procuring shipping? A. No, sir. 

Q. Your responsibility ended at New Orleans? A. 

Yes, sir. 

Q. Your purchase of flour from Christensen was on what 
'basis? A. The identical of their order of November 13. 

Q. Therefore, is it fair to say that the profit which you 
would have realized on the November 13 contract, would 
have been the precise difference between the price that 
Mack and Company had contracted to pay you for the 
flour, and the price that you had contracted to pay the supt 
plier, Christensen, for that flour? 

Mr. Slaughter: That is objected to, if Your Honor 
please. 

The Court: I will hear you on it, sir. 

Mr. Slaughter: I think that is something for the Court 
to decide, not for the witness. 

The Court: Well, of course, the Court would have tq 
make the calculation. 

Mr. Geiger: I am simply laying the foundation, as the 
Court observes, for the basis of the calculation. 

The Court: I don’t see any objection to it. 

The Witness: My purchase price, or offering was at 
$5.35; the contract with John Mack Associates, was 

353 $6.20; that is, 85 cents. 
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By Mr. Geiger: 

Q. Now, will you tell us, in dollars— A. A hundred¬ 
weight. 

Q. —what that would have amounted to on the total or¬ 
der, the difference, the 85 cents per bag? It is a matter of 
mathematical computation, but I think we might have it 
for the record at this time. A. That is about $127,500. 

Q. All right. 

Mr. Geiger: Your witness. 

Mr. Craighill: Mr. Slaughterer, I was just going to ask 
a couple of questions. Wouldn’t you rather have me do it 
first, and then you cross examine? 

Mr. Slaughter: Yes, sir. 

By Mr. Craighill: 

Q. Mr. Dawson, did you at any time have any discussion 
with Mr. Schooley or any officer of the Trust Company 
about the Trust Company holding up some proceeds of 
this letter of credit to protect the compensation of you or 
John Mack or Bueno? A. No, sir. 

Q. And prior to the filing of the suit, did you have any 
discussion, or inform Mr. Schooley, or any officer of the 

Trust Company of the agreement you had with 
354 Bueno? A. No, sir. 

The Court: Proceed, sir. 

By Mr. Craighill: 

Q. Well, I understood your testimony just now to say 
that on December 19, you understood the whole deal, so far 
as John Mack was concerned, was at an end, and termi¬ 
nated; is that correct? A. Yes, sir. 

Mr. Craighill: That is all. 

Cross Examination 
By Mr. Slaughter: 

Q. Now, Mr. Dawson, you want the Court to believe, 
don’t you, that you purchased, or committed yourself to 



211 


purchase from the Christensen Export Company—com¬ 
mitted the Dawson Export Company—for 7500 tons of 
flour, with which to fill the order which you confirmed on 
November 13, by telegram; is that what you want the Court 
to believe? A. Yes, sir. 

Q. Now, isn’t it a fact that at no time did you ever con¬ 
firm to the Christensen Export Company their alleged ten¬ 
der, which is contained in their letter of November 12? A, 
No, sir; I did confirm it. 

Q. Did you ever confirm it in writing? 

Mr. Geiger: Just a minute. Let him finish his answer; 

The Witness: I did confirm it. 

355 By Mr. Slaughter: 

Q. Did you confirm it in writing? A. I am quite certain 
that I did. 

Q. Where is it? A. It may possibly be in my files. 

Q. Have you got it? A. I would have to look. 

Q. Well, now, weren’t you interrogated about that on 
your examination in November, 1947? A. I don’t remem-t 
ber, right now. i 

Q. So you think you have it in your files. Is your file 
in the Courthouse with you today? A. No, sir. 

Q. Where is your file? A. It is in storage right now; 
but I can get to it. 

Q. I again ask you, don’t you recall that you were inter¬ 
rogated about that on your examination? A. I don’t re^ 
call that. 

Q. You don’t recall it at all? A. I think you may have 
asked me whether I had a commitment of any sort or not. i 

Q. Now, is your memory better today than it was in No¬ 
vember, 1947? A. I wouldn’t imagine so. 

Q. Now, in your examination in November, 1947—j 
Mr. Geiger: What page are you referring to? 
Mr. Slaughter: I am referring to page 7. 


356 
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By Mr. Slaughter: 

Q. Weren’t you asked the following questions; and 
didn’t you give the following answers: 

“What response did you make to that letter?” Refer¬ 
ring to the letter of Christensen Export, dated November 
12 . 

“Answer: I accepted. 

“Question: And how was your acceptance evidenced? 

“Answer: I know that we first accepted by phone; 
whether I confirmed that by letter on that date, I don’t re¬ 
call; but in the flour business, a phone is a contract; any 
verbal agreement is a contract, and held binding. 

“Question: And w’hom was your phone message to? 

“Answer: That could have been to Dr. Milo or Dr. 
Slagsvold. 

“Question: You don’t recall which one? 

“Answer: No. 

“Question: And w’hen do you think that that occurred, 
bearing in mind that this letter is dated November 12? 

“Answer: On the 13th. 

“Question: On the following day? 

357 “Answer: Yes. 

“Question: And did you take delivery of the 

flour? 

“Answer: Why, we weren’t in a position to take deliv¬ 
ery of the flour.” 

So you were interrogated about it; weren’t you? A. Cor¬ 
rect. 

Q. Didn’t you deem it important to produce to this court, 
if you had it, a written confirmation of this so-called offer 
of November 12 from Christensen? A. I didn’t read this 
over before I came up here. 

Q. I only asked you one thing: You didn’t deem it im¬ 
portant to produce to this court today, if you had it, a writ¬ 
ten confirmation of the alleged commitment which you had 
from Christensen? Did you, or did you not? A. I didn’t 
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remember this. If I bad remembered it, I would have 
brought it along, if I could have found it. i 

Q. Do you know now, whether you ever did give them a 
written confirmation 1 ? A. No, I still don’t know. I would 
imagine that I did. I had a habit of confirming almost 
everything that I did in writing. 

Q. But you can’t produce it here today? A. No, sir. 

Q. How much time would it require you to produce it? 

Mr. Geiger: If the Court please, he said he 

358 wasn’t sure that he had it. 

The Court: The question is, if you have it, how 
long would it take you to ascertain whether you can find it? 

The Witness: If I have it, I should have it by tomorrow 
morning. 

i 

By Mr. Slaughter: j 

Q. Now, you say that you were sued by Christensen over 
this alleged commitment; is that correct? A. Yes, sir. 

Q. You filed an answer in that suit? A. Well, Mr. Geiger 
took care of the matter. j 

Q. He was your attorney; wasn’t he? A. Yes, sir. 

Q. Don’t you know that he filed an answer in that litiga¬ 
tion, and I read from paragraph 4 of the answer of the de¬ 
fendant, Charles E. Dawson: j 

“With regard to the claim asserted by plaintiff, predi¬ 
cated on its alleged firm offer to defendant, under date of 
November 12, 1946, defendant denies that said offer was a 
firm offer, or that it was accepted; and specifically denies 
that any contract resulted therefrom between the parties; 
and that by reason of the foregoing, defendant is not in* 
debted to the plaintiff in the sum of $15,000 for 

359 breach of contract, or in any other amount.” 

Don’t you know that he filed that answer on youri 
behalf? A. I don’t believe I read that. \ 

Q. I asked you if you didn’t know that in this litigation 
he filed that answer on your behalf? A. I don’t believe I 
did. At least, if I did, I don’t remember it. 
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Q. In other words, you say that Mr. Geiger, your attor¬ 
ney, filed that answer without your authority? A. No, I 
don’t say that. I say that I don’t— 

Q. Do you say— A. Speaking specifically— 

The Court: Let him answer the question now, please. 

The Witness: Speaking specifically of that point, if I 
read that, I could have missed that part, because I defi¬ 
nitely don’t remember it; and I am certain if I did read it, 
I would remember it. 

By Mr. Slaughter: 

Q. You say, then, without calling your attention to it, 
your attorney, Mr. Geiger, who represents you here today, 
filed an answer without your knowledge in that Kansas liti¬ 
gation, in which he denied that you ever accepted this con¬ 
firmation of offer? Is that what you want the Court to 
understand? A. No, that is not exactly my under- 
360 standing of it. I don’t understand that particular 
point. 

Q. Now, what is it about that point you don’t under¬ 
stand? A. This is the first I have heard of it that I can 
remember. 

Q. Having heard of it today, what is it about it you don’t 
understand? A. I don’t believe that that is correct. 

Q. In other words, your attorney asserted something 
for you that was not correct? A. On that point, I would 
say so. 

Q. He did it without your authority? A. Well, now, I 
gave Mr. Geiger full authority on this matter. I am not 
an attorney. I let him handle all the business. 

Q. Mr. Geiger wasn’t the active participant in the trans¬ 
action, was he, with Christensen? A. After the deal was 
over, he was. He is, with John Mack Associates. He 
knows more about the business than I do today. 

Q. Now, didn’t he consult with you, and procure the 
facts from you before he filed this answer? A. Sometime 
previously. 
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Q. And having gotten the facts from you, he filed an 
answer; and on the basis of this answer, you settled 

361 this litigation for $3750. didn’t you? A. Yes. 

Q. Now, was that all that was involved in this law¬ 
suit? A. Was what all? 

Q. This claim for breach of contract of the November 12 
commitment? A. No; they had an agreement for whatever 
bearing it was here. j 

Q. I didn’t ask you that. 

Mr. Geiger: Let him finish his answer. 

j 

By Mr. Slaughter: j 

Q. Was that all that was involved in this Kansas lawsuit? 

Mr. Geiger: I object, if the Court please. 

The Court: All what? 

Mr. Slaughter: This claim concerning the alleged breach 
of contract for the November 12 order. 

The Court: Did you say Kansas lawsuit? 

Mr. Slaughter: Yes, sir; this is a lawsulit that was 
brought in Kansas, Wichita, Kansas. 

The Court: It wasn’t brought here? 

^ I 

Mr. Slaughter: No, sir. 

The Court: I see. 

362 By Mr. Slaughter: | 

i 

Q. Was that the only claim made against you by Chris¬ 
tensen in that suit? A. I think their claim surrounded an 
agreement which they had requested me to sign; or, I should 
say, the manager of the Export Company requested me to 
sign. 

Q. And which you had signed? A. Which ran over a 
period of time, I think, for about a year. 

Q. Is that your best recollection today? A. Well, there 
is a whole lot about that case, Mr. Slaughter, that you 
don’t understand. 

Q. I didn’t ask you that. I am trying to get the facts 
from you. A. I fully recollect the facts concerning the 
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actual suit, the case. Primarily, it was around this five 
cents a bag agreement over a period of a year. 

Mr. Slaughter: I move to strike it out, if Your Honor 
please. 

The Court: The answer is responsive, Mr. Slaughter. 
You mustn’t interrupt a witness right in the middle of his 
answer. The answer is perfectly responsive. 

The Court will take a five-minute recess. 

(Whereupon, a short recess was taken.) 

363 The Court: I do not know whether the Court in¬ 
terrupted or not. You were asking him about 
whether other transactions were involved in this particular 
suit; is that right? 

Mr. Slaughter: Yes, sir. 

The Court: Proceed. 

By Mr. Slaughter: 

Q. When the suit was brought against you in Kansas by 
the Christensen Export-Import Corporation, they also sued 
you on the agreement to pay them commissions for procur¬ 
ing this flour, didn’t they, the flour that was actually de¬ 
livered ? 

The Court: What flour is that? 

Mr. Slaughter: The flour that was actually delivered 
by the Kansas Milling Company. 

The Witness: Yes, sir; they tied that in with the five- 
cents-a-bag agreement I had over the period of the year. 

By Mr. Slaughter: 

Q. Did you have the following agreement with the Chris¬ 
tensen Export Company, which is incorporated in a letter 
dated January 10, 1947, and which was addressed to you 
as follows: 
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“Dawson Export Company, 

914 Barr Building, 

Washington, D. C. Attention: Mr. C. E. Dawson 

364 “Dear Mr. Dawson: 

“This is to confirm our agreement reached during con¬ 
versation January 10, 1947, in return for various and sun¬ 
dry services performed in connection with the acquisition 
and sale of 150,000 bags of flour to the State of Sao 
Paulo. Notify Banco Estado da Sao Paulo, S.A. covered 
by credit 7986, open through the National City Bank of 
New York, do herewith agree to pay the Christensen Im¬ 
port-Export Corporation the sum of $7500, as per out 
agreement, reached on January 4, 1947, plus 50 percent of 
any additional commissions accruing to you on this transac¬ 
tion over and above base figures used on January 4, 1947, 
in calculating the net margin due you. 

“It is understood that commissions due to Christenseti 
Export-Import Corporation is payable by you within tw6 
days following any collection of proceeds by you from the 
above transaction. 

Sincerely, j 

j 

Christensen-Export-Import Corp. \ 
By P. A. Slagsvold, 

Dawson Export Company, j 

By C. E. Dawson.’’ 

Did you make that agreement with them? A. Yes, sir. 

Mr. Slaughter: That is dated January 10, 1947. 

365 By Mr. Slaughter: ! 

Q. Do you have a duplicate or carbon of that agreement 
in your files? A. I suppose so. 

Q. Do you have it with you? Is it in the Courthouse 
with you? A. I do not know right now. 

Mr. Slaughter: Mr. Geiger, can you tell us whether 
you have it? 

j 

i 


i 
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Mr. Geiger: I do not believe it would be in my file. I 
bave it in another file, if I have it. 

You are reading, I assume, from the complaint. 

Mr. Slaughter: From Exhibit A, of the complaint. 

Mr. Geiger: I do not know whether I have that letter. 
I will be glad to look for it tonight and see if I have it. 

Mr. Slaughter: Have you a letter that was written to 
you by Mr. Hamilton Carruthers, of the firm of Covington, 
Burling, Ruble, O’Brien, on October 14,1948? 

Mr. Geiger: If the Court please, I think all of this is 
immaterial. I do not want to object if the Court wants to 
hear it. It seems to me that everything that occurred sub¬ 
sequent to the transaction in issue, all of this agreement 
of 1947, and this correspondence which he refers to 
366 now is entirely beside the point at issue in this 
cause. 

The Court: I do not know what you have in mind. 

Mr. Slaughter: I expect to show that the very claim 
that he asserts here in his counterclaim was filled, that the 
flour which he says he was compelled to reject, and which 
caused him damage, was not the flour that was to be used in 
connection with this contract, but that the flour which was 
eventually used to fill it was actually procured for him by 
Christensen Export-Import Company. 

The Court: You have already attempted to show that. 

What has this 1948 got to do with it? 

Mr. Slaughter: That sets forth the claim that the Chris¬ 
tensen Export-Import Company made against him, the de¬ 
tails of the claim which they made against him. 

The Court: I thought they were involved in the suit that 
was brought in Kansas. 

Mr. Slaughter: Yes, sir. 

The Court: Was there another suit brought here in the 
District? 

Mr. Slaughter: No, sir. The claim was originally 
handled by the Washington firm, whose name I gave you a 
moment ago, and then was forwarded to Wichita, Kansas, 
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for suit; and before that time, they wrote him a letter 
stating what their claim was. 

The Court: I do not know what a letter in 1948 

367 would have to do with it, hut I will have to find but 
before I pass upon it. 

By Mr. Slaughter: 

Q. Have you that letter in your files'? A. I do not know. 

Q. Do you recall that you did receive such a letter? A. 
I imagine I did. 

The Court: 1948? 

Mr. Slaughter: Yes, sir. 

The Court: Hadn’t that suit in Kansas been settled be¬ 
fore 1948? 

Mr. Slaughter: No, sir. 

The Court: I see. 

i 

By Mr. Slaughter: j 

Q. Did you testify on the examination in May and No¬ 
vember, 1947, that you had cancelled the engagement rep¬ 
resented by Christensen’s letter of the 12th? A. What do 
you mean by— j 

The Court: Are you asking him the question, or telling 
him? 

Mr. Slaughter: I am asking him did he testify concern¬ 
ing it, the commitment he has referred to of November, 12. 

The Witness: You mean, did I cancel that? 

By Mr. Slaughter: 

368 Q. Did you testify concerning it? A. I do not 
know. 

Q. You do not remember? A. No, sir. 

Q. How many other transactions, flour sales, did you 
make, Mr. Dawson, prior to November 1946? A. I don’t 
believe I could count them, but I understood from Sena¬ 
tor Wherry’s committee that my exports represented 3 
percent of the total. That is against Pillsbury, General 
Mills, and so on. 

Q. What is bakery flour? A. Bakery flour—you mean 
the precise extraction? 
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Q. What is bakery flour? A. It is used in bakeries. It 
is a rough flour. 

Q. What is bakery flour in the trade? A. 9.5 extraction 
to around 11 percent, that being about the maximum. 

Q. You say 9.5 extraction? A. Yes. 

Q. What do you mean by 9.5 extraction? A. Do you 
want me to tell you how the flour is processed? 

Mr. Geiger: Yes, go ahead. 

Mr. Slaughter: Wait a minute, Mr. Geiger. 

I am sorry, Your Honor. I should not have said that 
to Mr. Geiger, at all. I should have addressed my 

369 remarks to Your Honor. 

The Court: Proceed. 

By Mr. Slaughter: 

Q. What do you mean by 9.5 extraction? A. Well, it is 
protein content that is left after the extraction. 

Q. What is the extraction? A. As you start cutting out 
the outside of the grain, that is more or less in terms of 
extraction—the closer you get to the middle is the finer or 
the whiter of the flour or the more of the starch. 

Q. Don’t you know, Mr. Dawson, that in the trade, bak¬ 
ery flour is always more than 11 percent protein? A. I 
would like to contradict that statement. 

Q. I ask you if that is true. You say it is not true? A. 
No, it is not. 

Q. What you had been tendered by Christensen was bak¬ 
ery flour, wasn’t it? A. I don’t recall whether it is stipu¬ 
lated “bakery flour.” We were running solely on specifi¬ 
cations. 

Q. Do you recall whether it was bakery flour, or not? A. 
No. I recall the specifications. 

Q. Do you recall whether it was specified as bakery 
flour? A. No, sir. 

370 Q. I show you a photostatic copy of a letter of 
Christensen Export-Import Corporation, dated No¬ 
vember 12, and ask you if it does not specify “bakery 
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flour”? A. Yes, sir, it does. Also, it stipulates the exact 
specifications with which we were concerned, not the mere 
name. I 

Q. Was there anything in your letter of November 11 
to John Mack Associates, or John Mack’s letter of Novem¬ 
ber 13, Plaintiffs’ Exhibits 5 and 6, and your telegram of 
November 13, Plaintiffs’ Exhibit 7, in respect to bakery 
flour? A. The specifications were identical— 

Mr. Slaughter: I move to strike that out. 

The Witness: It was— 

The Court: The witness says that there was nothing 
said, as I understand it, about bakery flour, but the speci¬ 
fications were specific. That is what you say, isn’t it? 

The Witness: Yes, sir. 

j 

By Mr. Slaughter: 

Q. There was nothing in these exhibits, the letter which 
you wrote to Mack, the letter which Mack wrote to you, or 
your telegram, in which the words “bakery flour” w<?re 
used; is that right? A. That I cannot tell you without look¬ 
ing at the letter. 

371 (A document was handed to the witness.) 

The Witness: No, sir, vre did not mention “bakery 
flour. ’ ’ 

By Mr. Slaughter: 

Q. You say, Mr. Dawson, —When did you say that Mr. 
Bueno’s name was first called to your attention? A. What 
do you mean by “called to my attention”? 

Q. When did you become familiar with it? A. I would 
say December 19. 

Q. That was when he was in Washington? A. Yes, sir. 

Q. At the conference? A. Yes, sir. 

Q. At no time before that? A. I found since that his 
name had passed through my desk once. 

Q. In what connection was that? A. As far as I knew 
at the time, we were sending out cables to various banks 


i 
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in Brazil, confirming flour business, and I think I was re¬ 
quested, as I recall, to send a cable to Bueno, who was the 
president of a bank. 

Q. What did that cable state? A. Probably something 
to the effect that I could perform. I would not know with¬ 
out seeing it, right now. 

372 Q. And do you recall how that was sent? A. By 
cable. 

Q. In your office? A. I would imagine so, yes. 

Q. Do you know? A. No, I do not know. 

Q. Isn’t it a fact that you went to the American Secur¬ 
ity & Trust Company on November 22, almost a month 
prior to December 19, and requested Mr. Schooley to send 
a cable to Mr. Bueno, certifying that you had the ability to 
furnish the flour which John Mack Associates had pur¬ 
chased from you, and that you took with you a draft of a 
cable which you wanted Mr. Schooley to send to Bueno; is 
that correct, or not? A. I would say that I do not remem¬ 
ber; but, it is quite possible that I asked the bank to cable 
another bank in Brazil, since that was common-day experi¬ 
ence. 

Q. And you say that the request was made by you, just 
as a matter of common ordinary every-day business experi¬ 
ence, and had no particular relation to the transaction in¬ 
volved in this suit? A. Mr. Slaughter, we had some— 

Q. Could you answer my question? 

The Court: Let him answer the question his way. If it 
is not responsive, the Court will strike it out. 

The Witness: The Mack business represented 

373 only a small percentage of the business that we were 
negotiating for. Obviously, we had a number of 

cables running; and I distinctly recall that I attached no 
importance to Bueno’s name, other than the president of 
another bank of Brazil at that time. 

By Mr. Slaughter: 

Q. Did you hear Mr. Schooley’s testimony this morning, 
when he corrected the testimony which he had given yester- 
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day, and stated that he had sent such a cable at your re¬ 
quest? A. Yes, sir. 

Mr. Slaughter: I should like permission to come back 
to that. I cannot find that passage in the testimony right 
now. 

The Court: All right. We will adjourn, then. 

Mr. Slaughter: Before we adjourn, Your Honor, I would 
like to call upon the defendant to produce the following: 

The acceptance, if any, to Christensen, in writing; letters 
addressed to the Kansas Milling Company, I think three 
in number—I do not know the exact dates—instructing 
them as to the disposition of the proceeds of the sale of 
flour to which the witness Dawson has testified. 

Mr. Craighill: Did you say “defendants,” or “defen¬ 
dant Dawson”? 

Mr. Slaughter: Dawson. 

I have the dates. One is dated January 10, 1947; 
374 another one dated February 5, 1947; another dated 
October 22, 1947; the contract dated January 10— 

Mr. Geiger: Between whom? 

Mr. Slaughter: Between Dawson and Christensen Ex¬ 
port-Import Company which was read into the record this 
morning. 

Also a copy of the verified answer, which was filed in 
the Kansas litigation, wherein Mr. Geiger was attorney of 
record for Dawson. 

I would like to check those dates of the letters to the 
Kansas Milling Company. j 

A letter dated January 10; a letter dated February 5; 
a letter dated June 13; and another dated October 22. 
There are four. They are all in 1947. 

Mr. Craighill: This request is directed to Dawson and 
not the American Security & Trust Company? 

Mr. Slaughter: Yes, sir. You would not have them, so 
far as I know. 

That is all. 

*•#*#**#* ;* 
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Mr. Geiger: May I state for the record and to the Court, 
in response to the demand that you made on us yesterday, 
Mr. Slaughter, I am prepared to respond to it now, to the 
extent that we are able to, if you want me to produce these 
documents that you asked for. 

Mr. Slaughter: I will call for them in a few minutes, 
Mr. Geiger. 

Mr. Geiger: Very well. 

Cross Examination—continued 
By Mr. Slaughter: 

Q. Now, Mr. Dawson, I show you Defendant Dawson’s 
Exhibit No. 1, and ask you if that was ever accepted by you? 
A. Yes, sir; it was. 

Q. How was it accepted? A. I think that was accepted 
through Luis Varela. 

Q. What kind of flour does that call for? A. I accepted 
it subject to different specifications. In fact, subject to 
many changes which were later brought about. This calls 
for family flour. 

378 Q. What were the specifications? A. There were 
no specifications attached to this. 

Q. And it was subject to an export license? A. Yes, 
sir. 

Q. Now, I ask you whether, on your examination in May, 
1947, you were asked the following questions, and did you 
give the following answers? 

Mr. Geiger: What page are you quoting from? 

Mr. Slaughter: Starting at the bottom of page 4. 

By Mr. Slaughter: 

Q. “Question: Subsequent to that time, did Mr. Varela 
communicate to you the desire of John Mack Associates 
to purchase flour? 
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“Answer: I don’t quite follow you when you when you 
say Varela informed me of John Mack Associates. Actu¬ 
ally, he passed on John Mack Associates’ orders to ine, 
transmitted or forwarded by mail, and I can’t be specific 
in telling you about telephone conversations between Varela 
and myself which concerned John Mack Associates. 

“Question: You mean you cannot be specific as to dates, 
or as to whether such telephone conversations occurred?! 

“Answer:: I can safely say we had discussed John 
Mack Associates. 

379 “Question: By telephone? 

“Answer: Yes. j 

“Question: You referred at the outset of your testimony 
to an assignment of a contract or purchase from David 
Lyle Company. To what purchase or contract does thht 
refer, Mr. Dawson? 

7 * I 

“Answer: A quantity of flour, the exact specifications 
of which flour we could not meet, or could not produce. 

“Question: And was that in writing? 


“Answer: 
“Question 
“Answer: 
October 28. 
“Question 
“Answer: 
“Question 


Yes. 

You recall the date of it? 

i 

As I previously stated, I believe that w^s 


1946? i 

Correct. 

Have you a copy of the original of that 
contract in your possession? 

“Answer: Yes. 

“Question: Do you have it with you? 

“Answer: Yes. 

“Mr. Geiger: Correction. He does not have the origi¬ 
nal but a photostatic copy. Never had the original of the 
order or letter from John Mack Associates to David Lyle 
placing an order for 7500 tons of flour. Another 
380 correction as to date. It is October 29 and not Oc¬ 
tober 28. 


i 


j 

i 
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“Mr. Slaughter: Do you adopt Mr. Geiger’s statement 
as your testimony? 

“Answer: Yes, sir. 

“Question: Mr. Dawson, from whom was Plaintiffs’ 
Exhibit 1 received by Dawson Export Company? 

“Answer: I believe Mr. Varela forwarded that to me. 

“Question: Novr, can you tell us in what capacity Mr. 
Varela acted in forwarding that to you? 

“Mr..Geiger: He has already answered that. He was 
an independent associate. Do you want it answered again? 

“Mr. Slaughter: Yes. 

“Answer: He was an intermediary, or go-between. 

“Question: Had he been authorized by Dawson Export 
Company to procure this order? 

“Answer: No. 

“Question: Or an order for flour? 

“Answer: No. Mr. Varela could have turned such an 
order over to anyone. 

“Question: I call your attention to the notation on the 
bottom of Plaintiffs’ Exhibit 1, w T hich reads: ‘This order 
is assigned to Luis C. Varela and Dawson Export 
381 Company, accepted by Luis C. Varela.’ Was Mr. 

Varela’s acceptance solely for himself, or was it the 
Dawson Export Company? 

“Answer: It was solely for him. 

“Question: The Dawson Export Company had not au¬ 
thorized him to accept the assignment on its behalf? 

“Answer: No, sir.” 

Were you asked those questions, and did you give those 
answers? A. I answered those questions in that manner. 

Mr. Slaughter: Your Honor, that testimony related to 
this alleged order from Lyle and Company, dated October 
29, 1946. 

The Court: I don’t see the force of it, in view of the 
fact of that correspondence on November 11, 12, and 13. It 
seems to me that the October negotiation was superseded, 
sir. 
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Mr. Slaughter: Yes, sir. 

The Court: The Court would like to say at this point, 
in order to give you a chance to argue it, you sometimes 
have to mention things out of turn, because there are sp 
many details in this case, you are apt to overlook something. 

You made a point yesterday, apparently, that the defen¬ 
dant had previously testified that he had not made a con¬ 
tract for the purchase of flour from Christensen. 

382 Mr. Slaughter: Yes, sir. 

The Court: Well, your client, as I remember it; 
testified, and you asked him the direct question, that it was 
perfectly customary for dealers in flour to make a contract 
without previously having purchased the flour. Isn’t that 
true! 

Mr. Slaughter: Yes, sir. 

The Court: Well, I just don’t see the force of it, except 
on the measure of damages, if the case is found for the de¬ 
fendant on his cross-claim. I don’t know whether it will 
be or not. I just don’t see any force in it, so far as the; 
merits of the case are concerned. 

Mr. Slaughter: That relates, Your Honor, solely—that; 
testimony that Your Honor referred to, relates solely to, 
the credence of the defendant. 

The Court: Oh, I see what you mean. 

Mr. Slaughter: Of the defendant’s counterclaim. 

The Court: If that is what it is for, it is legitimate, yes,; 
sir. But I want to say, in the 38 years I practiced law ati 
the bench, in Maryland, it was said I tried more cases than 
any lawyer, up to the time I went to Congress—and I tried 
a lot of them after I went to Congress—that no client of j 
mine ever saw any paper that I ever drew. 

Mr. Slaughter: Yes; but I take it, Your Honor, that the ! 
papers that you did draw were based upon informa- j 

383 tion which your client gave you. 

The Court: Well, that is true. Of course, I don’t 
approve of it from a moralistic standpoint, but if you are 
sued, and you are going to fight, there is only one thing to 
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do, and that is to deny what the other fellow said. You 
can’t do anything else. 

Mr. Slaughter: If Your Honor please, I would also call 
your attention to the fact in this case, as I shall presently 
show, this was a pleading under oath, verified by the at¬ 
torney. 

The Court: I didn’t know about that. That makes a 
difference, of course. 

Mr. Slaughter: Yes, sir. 

By Mr. Slaughter: 

Q. Now, in the agreement which you made with Bueno, 
dated January 14, you stated, among other things: 

“The undersigned . . .”— 

and that is the Dawson Export Company— 

“ . . . hereby warrants that no one has any claim for com¬ 
pensation in arranging this sale in excess of 25 percent, 
arising through commitments made by me, except you.” 

Why did you think it was necessary to warrant to Mr. 

Bueno that no one else had a claim arising out of 
384 this transaction? A. May I see that agreement, 

please? 

Q. Yes. A. Mr. Bueno’s attorney wrote this. 

Q. You signed it? A. Yes, sir. 

Q. You read it? A. Yes, sir. 

Mr. Geiger: What exhibit is that, please? 

Mr. Slaughter: That is Plaintiffs’ Exhibit 20. 

By Mr. Slaughter: 

Q. You saw that language? A. Yes, sir. 

Q. Now, tell me why a warranty against a claim for com¬ 
pensation by anyone else was put in this agreement? A. 
That is a question I don’t believe I thoroughly understand. 

Q. You mean you don’t understand it, or that you can’t 
answer? 
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The Court: He wants to know why you had to guaran¬ 
tee that nobody else had any claim against this 25 percent 
except yourself, or any other part of the compensation, j 

The Witness: Well, it was demanded of me by Bueno 
and his attorney. j 

The Court: I see. 

The Witness: I might add, I didn’t sign that uil- 

385 der the advice of counsel. I had none at that time. | 

By Mr. Slaughter: 

Q. Well, you understand that language, what it means 5 
don’t you? A. I do now. j 

Q. Well, you did at the time you read it, didn’t you? A. 
I am not at all certain that I did, Mr. Slaughter. Lots of 
things happened at that particular time that I didn’t un¬ 
derstand too well. 

Q. Now, Mr. Dawson, I ask you whether or not, on your 
examination in May, 1947, the following questions were 
asked you, and did you make the following answers: 

Mr. Geiger: What page, please? 

Mr. Slaughter: Page 21. 

By Mr. Slaughter: 

j 

Q. “Question: Is it not a fact, Mr. Dawson, that the, 
same letter of credit which was opened originally to pay, 
for the flour purchased by John Mack Associates was used 
to pay for the shipment which you made? 

“Answer: I don’t recall John Mack actually having a 
credit opened up. 

“Question: Do you recall that a letter of credit was 
opened in favor of the American Security & Trust 

Company ? 

386 “Answer: Yes, sir. 

“Question: Was not that done at your suggestion? 

“Answer: I helped to instigate that business.” 

The Court: What is that, sir? 


! 
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By Mr. Slaughter: 

Q. “Answer: I helped to instigate that business. 

“Question: That was to pay for the flour you were sell¬ 
ing to John Mack? 

“Answer: No, sir, it was to pay for the flour I was sell¬ 
ing to the State of Sao Paulo. 

‘ ‘ Question: Directly. 

‘ ‘ Answer: Directly. 

“Question: And pursuant to -what agreement was that? 

“Answer: By agreement with Mr. Bueno of January 
15, 1947. 

“Question: Are you referring to the letter of credit 
opened on November 29? 

“Answer: Yes, sir. 

“Question: Was any agreement in existence between 
you and Bueno on that date? 

“Answer: Verbally.” 

The Court: Answer, what? 

By Mr. Slaughter: 

Q. “Answer: Verbally. It had not been set 
387 forth in writing at that time. 

“Question: It had taken place in conversations 
which you and Mr. Bueno had had? 

“Answer: Yes. 

“Question: Where did that conversation take place? 

“Answer: I believe it was either at my office or in the 
Mavfiower Hotel. 

“Question: You couldn’t be mistaken about that, could 
you? 

“Answer: No, sir.” 

Now, Mr. Dawson, you know that the letter of credit was 
opened, actually opened on the 29th of November, don’t 
you? A. Yes, sir. 

Q. Now, explain how you could have made an agreement 
to sell flour to Mr. Bueno prior to that date. 

The Court: You mean through Mr. Bueno? 
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By Mr. Slaughter: 

Q. Through Mr. Bueno prior to that date. 

Mr. Geiger: I object. That isn’t quoting the witness’ 
testimony correctly, if the Court please. 

The Court: Well, it is practically the same thing. 
Proceed. 

Mr. Slaughter: Yes, sir. 

The Witness: Before what date? 


388 By Mr. Slaughter: 

Q. Before November 29. A. How did I make an agree 
ment? 

Q. How did you make an agreement with Mr. Bueno? 
A. Before November 29? 

Q. Twenty-nine. A. I didn’t. 

Q. You never saw him? A. No, sir. 

Q. Until when? A. I think the first time I saw Mr. 
Bueno was December 19, at which time he came down to 
Washington, at the American Security & Trust Company. 

Q. And you never saw him alone until December 26; did 
you? A. That is correct. 

Q. And you never had any conversation with him about 
the sale of flour until that date? A. None whatsoever, 
other than that which was discussed with the bank in his 

I 

presence, and in the presence of the John Mack represen¬ 
tative. 

Q. Now, yesterday you testified that on the 27th of De¬ 
cember, you got Mr. Bueno to extend the letter of credit ; 
is that correct? A. I don’t believe I made exactly 

389 that statement, Mr. Slaughter. j 

Q. What statement did you make? A. Mr. Bueno 
assured me that the letter of credit could be extended. 

Q. And he did that on November 27? A. I don’t—You 
mean that he assured me? 

Q. I mean, December 27th that he assured you? A. It 
was during that time that I was taking the matter up with 
the mill, because that point was raised. 
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Q. And what time were you taking it up with the mill? 
A. That came up during December 27 and 28. 

Q. He assured you that the letter of credit could be 
extended? A. Yes, sir. 

The Court: Will you explain please, to the Court, sitting 
as a jury, your testimony given in April or May, as the 
case may be, 1947, where you said you made the deal with 
Bueno based on the original letter of credit of November 29. 

The Witness: X think that was the prices, and so forth, 
which tied in on the ultimate sale price. The original letter 
of credit, as I referred to, is the credit that was in Brazil, 
that had been opened up actually before November 29. I 
think probably in October, sometime; and there were two 
credits attached to it. The total amount represented some¬ 
thing about two and one-half million dollars. 

390 Now, the first part was extended to the American 
Security & Trust Company on November 29. 

Now, my agreement still hinges around the basic letter 
of credit. Bueno controlled the letter of credit. 

The Court: That is the reason you gave him 75 percent; 
wasn’t it? 

The Witness: I had no alternative. 

The Court: That is what I say. I understood your tes¬ 
timony to mean, sir, that your deal with Bueno was not 
based on the supplementary letter which was sent to the 
mills in the latter part of December, but was based on the 
original letter of credit of November 29, at which time you 
were dealing with Mack. 

The Witness: No, sir. On December 26, our conversa¬ 
tion surounded the original letter of credit. I mean, we 
had a basis on which to talk. In other words, here w T as the 
total price; Mr. Bueno was interested in knowing how much 
he could make in the final analysis. “What can you secure 
the flour for?” 

We are right back to the letter of credit. How much was 
involved; how much was involved in the cost of shipping; 
and I think it was also thrown in about that time where the 
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extension, or the additional sum came up for shipping, be¬ 
cause I figured that we didn’t have quite enough money. 
The Court: Proceed. 

391 Mr. Slaughter: If Your Honor please, I offered 
that testimony to show that this witness was trying 

to escape the fact that the original letter of credit was 
opened up for John Mack; because I asked him— 

The Court: Is there any evidence that any letter was 
ever opened up for John Mack? 

Mr. Slaughter: Well, yes, sir. 

The Court: I haven’t so interpreted it, sir, up to this 
time. 

Mr. Slaughter: I think that the evidence is ample that 
it was. 

The Court: I will hear your argument when we gqt 
through. 

Mr. Slaughter: Yes, sir. Because in this testimony, if 
Your Honor please, I asked him the direct question: 

“Don’t you recall that a letter of credit was opened in 
favor of the American Security & Trust Company? 

i 

“Answer: Yes, sir. 

“Question: Was that not done at your suggestion? 
“Answer: I helped to instigate that business. 

‘ ‘ Question: That was to pay for flour you were selling 
to John Mack? 

“Answer: No, sir. It was to pay for flour which I was 
selling to the State of Sao Paulo.” 

392 The Court: Yes. 

Mr. Slaughter: So I offered that testimony, and 
my purpose in offering it was not only affecting the credi- 

By Mr. Slaughter: 

bility of the witness, but to show that at that time he was 

i 

attempting to escape the fact that the letter of credit was 
opened to pay for flour which had been sold by John Mack. 

I 

i 
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By Mr. Slaughter: 

Q. Now, you say that on the 27th, Mr. Bueno told you— 

The Court: The 27th of December? 

By Mr. Slaughter: 

Q. —December, told you that he would arrange to have 
the letter of credit extended? A. Yes, sir. He assured me 
in every way during those two or three days, whatever the 
dates were, that the letter of credit could be extended in 
the event that we ran into difficulty on the shipping end. 

Q. Don’t you know, Mr. Dawson, that prior to the time 
that you ever had any personal contact with Mr. Bueno, or 
ever met him, that the request had already been made to 
extend the letter of credit? A. From what to what? From 
what date to what date? 

Q. From December 20 to January 20. 

Mr. Geiger: Would you mind keeping your voice up? 
I can’t hear you. 

By Mr. Slaughter: 

393 Q. From December 20 to January 20. A. Mr. 

Slaughter, we were shipping 150,000 bags in the 
course of three weeks— 

Q. Don’t you know— 

The Court: Let him answer, first. 

The Witness: January 20 was not sufficient time for us 
to ship. 

Mr. Slaughter: I move to strike out the answer as not 
being responsive. 

The Court: All right. It will be stricken out. Ask him 
over again. 

By Mr. Slaughter: 

Q. Now, don’t you know that already on December 20, 
the letter of credit had been extended? A. We are talking 
about two different points. 
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Q. Well, now, so you say that the only thing you dis¬ 
cussed with Bueno was extending it beyond the January 
date, January 20 date? A. That is right. 

Q. That is the only thing that you discussed with him? 
A. (Witness nodded assent.) i 

Q. And you did not mean to lead the Court to believe 
yesterday that you actually made the arrangement with 
Bueno for extending the original letter of credit; did you? 
A. I didn’t quite understand that. 

394 Q. In your testimony yesterday, then, you did not 
intend to lead the Court to believe that you arranged, 

through Bueno, to extend the original letter of credit from 
December 20 to January 20, did you? A. No, sir. I made 
no comment on that subject. 

Q. Actually, the same credit which was originally opened 
on the 29th was used to pay for the flour which was shipped 
in the latter part of January; is that a fact? A. To quote 
Mr. Cosgriff, it was a supplementary credit— 

Q. Not to quote anyone, Mr. Dawson. A. Then, no. 

Q. It was not? A. No. 

Q. Was it the original letter of credit that was extended 
to January 20? A. As of what? 

Q. Wasn’t it the original letter of credit -which was 
opened on the 29th, good until December 20, which was sub¬ 
sequently extended to January 20, that was used to pay 
for the flour? A. No, sir. In whom it was favored was 
different. 

The Court: What? 

The Witness: It wasn’t assigned to the same party. 

By Mr. Slaughter: ! 

395 Q. It was the same letter of credit; wasn’t it? A. 
Let’s say, the terms were identical. 

Q. Wasn’t it the one that was assigned from the Amer¬ 
ican Security Company to the Kansas Milling Company? 
A. Yes, sir. 
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The Court: Let’s see if the Court is wrong. The Court 
understood that that was done in order to save $16,000 for 
somebody. Is that right? 

Mr. Slaughter: I don’t so understand it, if Your Honor 
please. 

The Court: It has been testified to time and time again 
here. 

Mr. Slaughter: I agree with Your Honor that there was 
testimony. I don’t mean that. However, it was testified 
only— 

The Court: I never understood the magic, myself; but, 
nevertheless, that is what was testified to. 

Mr. Slaughter: Mr. Bueno urged them to use the same 
letter of credit. 

The Court: That is what the Assistant Treasurer of the 
New York Bank said; it saved $16,000. 

Mr. Slaughter: I didn’t so understand, if Your Honor 
please. 

The Court: That is my recollection of what he said. It 
has certainly been said, and nobody has been con- 
396 tradicting it up to this time. 

Mr. Slaughter: I don’t want to test my memory 
against Your Honor’s, because I found out it has been very 
good throughout the trial; but my recollection is that the 
testimony was that Bueno urged that that letter of credit 
be used, in order to save the expense of opening up another 
letter of credit. 

The Court: I know, but the Assistant Secretary of the 
National City Bank of New York said it was a proper pro¬ 
cedure; didn’t he? Didn’t he testify to that? 

Mr. Craighill: I think so; but on December 19, in that 
general conference, they all agreed it would cost $16,000 to 
issue a new letter of credit. 

The Court: But he was in the picture at that time, 
wasn’t he? 

Mr. Craighill: Cosgriff was not at that conference. 

The Court: December 19? 
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Mr. Craighill: No, he was not at that conference. 

The Court: Didn’t he testify, himself, that it could be 
done? 

Mr. Craighill: He said, with the authority from Brazil, 
that it could be done; yes. 

The Court: That is my understanding. 

Mr. Craighill: And the pre-trial stipulation shows that 
on December 20, just before it expired, that Bueno 

397 got a cable from Brazil authorizing the extension to 
January 20. That is in the pre-trial; and there is 

also a cable going to the National City Bank. 

The Court: I mean, it is generally conceded, isn’t it? 
No question about it; is there? 

Mr. Craighill: Yes. 

The Court: None that I have heard of. 

Mr. Craighill: That is right. 

Mr. Slaughter: If Your Honor please, my recollection 
of the testimony is that at that conference of December 19— 
and I don’t think there is any dispute about it—that Mr. 
Bueno urged that to open a new letter of credit would be 
very expensive. Somebody said $16,000; and he used that 
as a reason. 

The Court: This arrangement for the transfer, as I re¬ 
member it, was not made until after December 19. 

Mr. Slaughter: No, sir. 

The Court: Is that right? 

Mr. Slaughter: That is correct. 

Mr. Craighill: That is correct. 

By Mr. Slaughter: 

Q. Now, Mr. Dawson, will you tell us what the total 
profits on the sale of flour that was shipped in the latter 
part of January by the Kansas Milling Company? A. 
Total gross profits? 

398 Q. Yes, sir. A. May I ask Mr. Geiger? 

Q. Refresh your recollection in any way. 

Mr. Geiger: I have here, if it will be of any assistance 
to you, a statement from the Kansas Milling Company. 
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Mr. Slaughter: I want to know what the total gross 
profits were. 

Mr. Geiger: I will give you the exact figure, if you will 
just bear with me a minute. The total gross profit was 
$72,989.38. 

Mr. Slaughter: Was that before or after the payment 
of the fees to the American Security & Trust, and the Na¬ 
tional City Bank? 

Mr. Geiger: That was after payment of those fees. 

Mr. Slaughter: After those payments had been deducted? 

Mr. Geiger: Yes. 

Mr. Slaughter: So that is approximately $5,000 more, 
or $4,000-some-odd more, $4500? 

Mr. Geiger: Well, you can multiply that consecutively 
with all kinds of expenses that were incurred here; but that 
was the amount that they held available for distribution to 
Mr. Bueno for his 75 percent, and to Mr. Dawson for his 
25 percent. 

The Court: As the Court remembers it, he gets his 75 
percent net; doesn’t he? 

399 Mr. Geiger: Yes, net, from the top; and Dawson 
paid his own expenses, collateral expenses, out of 
his 25 percent. 

The Court: And then he migrated to foreign fields, as 
I understand it. 

Mr. Geiger: That is right. 

By Mr. Slaughter: 

Q. Now, Mr. Dawson, have you produced here this morn¬ 
ing a written acceptance which you gave the Christensen 
Export Company? A. No, sir; we came to the conclusion 
last night that, apparently, I didn’t give one. At least, if 
I did, we could not find it. 

Q. So your testimony is this morning that you didn’t 
give it? A. A written acceptance? 

The Court: As far as he knows, he didn’t give it. That 
is the testimony. 

The Witness: I don’t believe I did. 
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By Mr. Slaughter: 

Q. Your statement yesterday that you did give it— ! 
The Court: He didn’t testify yesterday that he gave it. 
He said he thought he gave it. He didn’t testify directly 
that he gave it. I am right about that, sir. 

Mr. Slaughter: I will accept Your Honor’s recollection. 
I know you have a good one. My recollection of it, 

400 when I asked the question, was— 

The Court: Well, I will make affidavit to that. 

Mr. Slaughter: All right. 

By Mr. Slaughter: 

i 

Q. Now, will you produce the papers that I asked for 
yesterday afternoon? 

Mr. Geiger: You asked, first for this acceptance,; to 
which he has just testified. 

Mr. Slaughter: Yes, sir. 

Mr. Geiger: Then you asked for three letters. 

Mr. Slaughter: Four letters. i 

Mr. Geiger: You said three, in number. I am sorry. 
In any event, you gave me the dates as follows: January 
15, 1947; February 5—Let’s see what I can produce here. 

I may say for the record that we have examined all 
papers that we can possibly find; and I am prepared to pro¬ 
duce a letter of January 10, a letter from Dawson Export 
Company to the Kansas Milling Company, dated January 
10; and I hand it to you herewith. 

I find no letter of February 5; nor does Mr. Dawson. 
I do find a letter dated June 13, I think it is, 1947, to the 
Kansas Milling Company from Dawson. j 

Mr. Slaughter: June 13? 

Mr. Geiger: Yes, a copy of a letter. 

Mr. Slaughter: And one dated October 22? 

401 Mr. Geiger: No. The date is October 20. The 
reply by the Kansas Milling Company is dated Oc¬ 
tober 22. If you want them both, I will be glad to submit 
them to you. Do you want both? 
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Mr. Slaughter: Yes. 

Mr. Geiger: Our letter and their letter? 

Mr. Slaughter: Yes, sir. I haven’t seen them; and I 
would like to see them. 

Mr. Geiger: I hand them to you herewith. 

Then you asked for a copy of the contract between Daw¬ 
son and Christensen, dated January 10, 1947; and we find 
no such contract. 

Finally, you asked for a copy of a verified answer filed 
in the Kansas litigation. 

Mr. Slaughter: Yes, sir. 

Mr. Geiger: The suit of Christensen Export-Import v. 
Charles E. Dawson. 

Mr. Slaughter: Yes, sir. 

Mr. Geiger: I have my office copy here, which is the 
only copy that I have; and I hand that to you herewith. 

Mr. Slaughter: I offer this in evidence, if Your Honor 
please. 

The Court: The one you read yesterday? 

Mr. Slaughter: Yes, sir. 

The Court: Yes. 

402 Mr. Slaughter: Now, is it conceded that this was 
verified by you, Mr. Geiger? 

Mr. Geiger: Verified by me as attorney for the defen¬ 
dant Dawson, as I verily believe, yes. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 29, and received in evidence.) 

Mr. Geiger: Just to correct the record, that is no con¬ 
cession ; that is a statement of fact that I veried the answer. 
I think quite in contrast to your suggestion yesterday that 
the defendant Dawson had verified the answer. 

The Court: He said that this morning, not yesterday; 
but you vrere the one who verified it, were you ? 

Mr. Geiger: Yes, sir. 

Mr. Slaughter: If Your Honor please— 

The Court: We will have to report that to the District 
Attorney, sir. 
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Mr. Geiger: I would "be very glad to cooperate with the 
Court in any manner that I can to have justice done here. 

Mr. Slaughter: If Your Honor please, if I stated this 
morning that it was verified by Mr. Dawson, that was a slip 
of the tongue. 

The Court: I got that impression. You didn’t say so; 
but you said it was verified. 

Mr. Slaughter: The only reason I asked for a con¬ 
cession is that this is a copy; and I wanted a conces- 
403 sion that the original was verified. 

The Court: Yes, sir; I understand. 

i 

By Mr. Slaughter: 

Q. I show you a copy of a letter on the letterhead of the 
Dawson Export Company, addressed to the Kansas Milling 
Company dated January 10,1947, and ask you if that letter 
was written by you on the date mentioned? A. Yes, sir. 

Mr. Slaughter: I offer that in evidence. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 30, and received in evidence.) 

i 

The Court: Let me look at this, please, sir. Yes, sir, 
proceed. 

By Mr. Slaughter: 

Q. I show you a copy of a letter produced by you this 
morning, dated June 13, addressed to the Kansas Milling 
Company, and ask you if the original of that letter was 
forwarded by Dawson Export Company to the Kansas Mill¬ 
ing Company on that date? A. Yes, sir. 

Mr. Slaughter: I offer it in evidence. 

(Whereupon, the said document was marked Plaintiffs’ 
Exhibit No. 31, and received in evidence.) 

i 

The Court: Do you want this ? 

Mr. Slaughter: Yes, sir, please. 
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404 By Mr. Slaughter: 

Q. Mr. Dawson, there is a direction in this letter to pay 
$2500 to American Security & Trust Company, Washing¬ 
ton, D. C., as trustee. Was that ever carried out? A. No, 
sir. 

Q. So the American Security, as Mr. Schooley testified— 

Mr. Geiger: Just a minute. If the Court please, the 
clerk, of course, has seen this exhibit. That reference is 
to pay the American Security & Trust Company as trus¬ 
tee; is it not? 

Mr. Slaughter: Yes, sir. 

Mr. Geiger: There is a difference. 

By Mr. Slaughter: 

Q. Well, did they get it? A. No, sir. 

Q. Your testimony is that it was never paid to the Amer¬ 
ican Security & Trust Company as trustee or otherwise? 
A. That is right. 

Q. So that is in accordance with Mr. Schooley’s testi¬ 
mony of yesterday? 

Mr. Slaughter: I will withdraw that last question. 

The Court: I think it is good taste if you do, sir, and 
good law, too. 

Mr. Slaughter: Yes, sir; I withdraw that. I will 

405 explain that question to Your Honor. 

The Court: What was that $2500 about, anyhow? 

Mr. Slaughter: I don’t know. I saw it in the letter, 
and that is why I asked about it yesterday. Now Mr. Daw¬ 
son testifies it was never paid. I am satisfied about it. 

The Court: All right, sir. 

By Mr. Slaughter: 

Q. You wrote this letter dated October 20, 1947, on the 
stationery of Dawson Export Company, addressed to the 
Kansas Milling Company? A. Yes, sir. 

The Court: Do you want to offer this, sir? 

Mr. Slaughter: Yes, sir. 
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The Court: After you offer it, I will look at it. 

Mr. Slaughter: I offer it in evidence. 

(Whereupon, the said document was marked Plaintiffs 7 
Exhibit No. 32, and received in evidence.) 

The Court: All right, sir. 

Mr. Slaughter: If Your Honor please, yesterday I read 
into the record a letter, agreement between Dawson Export 
Company and Christensen Export Company, dated Jan¬ 
uary 10, 1947; and I requested the defendant to produce a 
copy of it today. They say they have been unable to find 
it. I would like to offer it in evidence; but the copy which 
I have before me comes from another attorney’s 
406 files. I would like to have the agreement that it 
could be deemed marked in evidence until we have 
an opportunity to make a copy of it ourselves. 

The Court: Any objection to that? 

Mr. Geiger: No objection. 

The Court: All right, sir. 

Mr. Slaughter: So it will be deemed marked in evidence 
as Plaintiffs’ Exhibit No. 33. 

(Whereupon, the said document was marked Plaintiffs;’ 
Exhibit No. 33, copy to be substituted for original, and re¬ 
ceived in evidence.) 

i 

By Mr. Slaughter: 

Q. Now, Mr. Dawson, I read you a part of this letter 
agreement again: 

“In return for various and sundry services performed in 
connection with the acquisition and sale of 150,000 bags of 
flour to the State of Sao Paulo. Notify Banco Estado de 
Sao Paulo, S. A., covered by credit 7986 opened to the Na¬ 
tional City Bank ...” 

The Court: WObo is that letter to, sir? 

Mr. Slaughter: This is a letter addressed to Dawson 
Export Company, by Christensen Export Company, and 
accepted. 
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The Court: All right, sir; and the date ? 

Mr. Slaughter: The date is January 10, 1947. 

By Mr. Slaughter: 

Q. “. . .do herewith agree to pay the Christen- 

407 sen Export-Import Corporation the sum of $7500, ”— 

and so forth. 

Now, that 150,000 bags of flour referred to the flour which 
was actually shipped; did it not, sir? A. Yes, sir. 

Q. And the services referred to by Christensen also re¬ 
ferred to services in connection with the acquisition of that 
flour? A. Yes, sir. 

Mr. Slaughter: Your Honor, you have a better grasp 
when you read this. 

The Court: Do you wish to read it? 

Mr. Slaughter: I have already read it for the record; 
but I would like for Your Honor to read it yourself. 

The Court: There were a good many hands out, weren’t 
there ? 

Mr. Slaughter: Yes, sir. 

That is all, if Your Honor please. 

The Court: The Court will take a five-minute recess at 
this time. 

(Whereupon, a short recess was taken.) 

408 Redirect Examination 

By Mr. Geiger: 

Q. Mr. Dawson, you testified with regard to the answer 
that was filed in the case of Christensen Export Company 
v. Dawson. I am referring to Plaintiff’s Exhibit No. 29. 
Where were you when that answer was filed, if you know? 
A. I was making a survey of the flour situation. I was a 
member of the Advisory Committee on Export Controls at 
that time, and I guess I was on about a three-week trip to 
Texas and so on. 

Q. You say the flour advisory committee. Of what? A. 
On export controls, under OIT. 


I 
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Q. Office of International Trade of the Commerce De¬ 
partment? A. Yes, sir. 

Q. When did you first see this answer? A. Last night. 

Q. At my office ? A. Yes, sir. 

Q. I direct your attention to Plaintiffs’ Exhibit No. 32. 
You have previously identified Plaintiffs’ Exhibit No. |32 
as being a copy of a letter which you wrote to the Kansas 
Milling Company. 

Mr. Geiger: Will you mark this for identification as 
Dawson Exhibit No. 4. 


409 (Whereupon, the said document was marked De¬ 
fendant Dawson Exhibit No. 4, for identification.) 

Mr. Geiger: I offer Dawson Exhibit No. 4 in evidence. 

(Whereupon, Defendant Dawson Exhibit No. 4 for iden¬ 
tification was received in evidence.) 

By Mr. Geiger: 

Q. You have ready examined Plaintiffs’ Exhibit No. 32, 
which is a copy of your letter to the Kansas Milling Com¬ 
pany? A. Yes, sir. 

Q. I hand you herewith a letter, marked Defendant’s 
Exhibit No. 4, and ask you tell us what that is. Is that the 
answer to the letter identified as Plaintiffs’ Exhibit No. 32? 
A. Yes, sir. 

Q. I hand you herewith Plaintiffs’ Exhibit No. 31, and 
direct your specific attention— 

The Court: It looks as if the Latin Americans beat you 
alL 

By Mr. Geiger: 


Q. Now, I hand you herewith Plaintiffs’ Exhibit No. 31, 
and direct your specific attention to a paragraph in the 
letter which reads as follows: 

“The balance of the proceeds of the letter of credit is 
to be deposited in the Fourth National Bank of Wichita, 




246 


Kansas, and accompanied by your instructions 

410 to disburse in accordance with the following: 

(a) $2500 to the American Security & Trust Com¬ 
pany, Washington, D. C., as trustee.” 

Will you explain to the Court what that was intended 
for? A. That amount of money was intended for my father. 
Our partnership agreement was coming to an end, and I 
wanted to be sure that money was set aside for him to pay 
him back his original investment. 

Mr. Craighill: In order to avoid coming to that, may I 
ask at this stage, this question? 

The American Security & Trust Company never knew 
anything about that, as far as you know, and that money 
was never sent there; is that correct? 

The Witness: No, sir, it never was. 

Mr. Craighill: That is correct? 

The Witness: That is correct. 

Mr. Slaughter: Mr. Craighill, I have conceded this 
morning that the American Security & Trust Company did 
not get the money. 

Mr. Geiger: The question has been raised, and I felt 
it should be clarified. 

By Mr. Geiger: 

Q. I direct your attention to your cross examination with 
regard to your meeting with Mr. Bueno, and specifi- 

411 cally—I mean, meeting with Mr. Bueno on Decem¬ 
ber 26, 1946—and specifically with regard to the ex¬ 
tension of the letter of credit, which you discussed with 
counsel in the course of your cross examination by him. 

Will you explain just what your discussion with Mr. 
Bueno was regarding that extension, and what extension 
you had reference to. A. I felt that January 20 was too 
short a time, and I indicated to Mr. Bueno we had to have 
more time than that. In fact, I tried to get an extension 
of 30 days. It boiled down to ten days, which brought us 
down to January 30 or January 31. 
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Q. When was the flour shipped? A. The 25th of Jan¬ 
uary. 

Q. 1947? A. 1947. 

Q. Was that the extension to which you were referring 
when you were answering counsel’s questions? A. Yes, 
sir. 

Mr. Geiger: Would you mark this Dawson’s Exhibit 
No. 5 for identification? 

i 

(Whereupon, the said document was marked Defendant 
Dawsons’ Exhibit No. 5 for identification.) 

j 

Mr. Geiger: I offer in evidence Dawson’s Exhibit Np. 
5, which is a certified copy of the general entry qf 
412 judgment in the District Court of Sedgwick County, 
Kansas, in the suit of Christensen Export-Import 
Corporation v. Charles Dawson, and which shows what the 
judgment was, and what the distribution of the funds there 
was. | 

(Whereupon, Defendant Dawson’s Exhibit No. 5 for 
identification was received in evidence.) 

Mr. Geiger: That is all. 

Mr. Slaughter: No questions. j 

(Witness excused) 

Mr. Geiger: At this time, Defendants Dawson rest. 

The Court: Any rebuttal? 

Mr. Slaughter: Will you give me just a few minutes to 
confer? 

The Court: Yes, sir. 

(Thereupon, a short recess was taken to permit counsel 
to confer.) 

The Court: All right, gentlemen; proceed. 

Mr. Slaughter: No rebuttal. 

The plaintiffs rest. 

The Court: Any further testimony, gentlemen? 

(No response) 


i 
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The Court: You gentlemen would like to argue the case, 
I presume? 

Mr. Slaughter: Yes, sir, I would like to say a few words. 

#*##•••*•• 

449 The Court: I would like to ask you this: Of 
course, what the Court will have to do is to weight 

the testimony offered by all sides. But, I would like to 
know from you now, if you can tell me, what testimony was 
offered on the part of the plaintiffs, which would render 
you liable. 

Mr. Craighill: Not one shred. 

The Court: Why didn’t you make a motion at the end 
of the plaintiffs’ case, for a directed verdict? I came near 
faling out of my chair when you did not do it. 

Mr. Craighill: I considered it seriously. What Mr. 
Dawson had to say pieced out some of our story about what 
happened on December 26, when he made the deal to pay 
75 percent to Bueno, and so forth. I certainly considered 
it, and I think I was entitled to it, but in discussion off the 
record, my friend said, “I do not know whether the 

450 judge will want you to jump up and make a motion 
at this stage. Why not let the whole story go in.” 

Perhaps that was an error of judgment. 

The Court: I do not say it was an error of judgment. 
I was just wondering if I had slipped up on some testimony 
offered by the plaintiff. 

Mr. Craighill: Absolutely not. Your Honor is abso¬ 
lutely right. 

The Court: I did not see anything at that time which 
would render the bank liable. I just wondered what it was 
that I had overlooked of the plaintiffs’ testimony. 

Mr. Craighill: Not a thing. Your Honor has not over¬ 
looked a thing. You will notice that I took no part in the 
testimony of Dawson when he went on and told his story. 

At the end of the plaintiffs’ case I felt we were entitled 
to a judgment in our favor. 
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I respectfully ask that whatever happens now, so far as 
Dawson is concerned, if they want to go ahead and discuss 
this counterclaim, I move right now that a judgment be en¬ 
tered in favor of the American Security & Trust Company 
in this case. 

The Court: Of course, at this time, the plaintiff is en¬ 
titled to closing argument, if he wants to make it. 

Mr. Craighill: I am making that motion at this time; 

The Court: All right. 

451 Closing Argument on Behalf of the Defendant 

I 

Dawson Export Company. 

Mr. Geiger: May it please the Court, I would like briefly 
to be heard, and I assure the Court I will not he long. 

The Court: Take your time. This is a matter of import¬ 
ance, and the Court has no disposition to hurry anybody. 

Mr. Geiger: I would like first, inasmuch as the matter 
was mentioned, to briefly discuss something the Court 
raised as to why counsel did not move for judgment at the 
conclusion of the plaintiffs’ case. 

This case involves something more than money, if the 
Court please. I must harken back to the nature of the law¬ 
suit, to the allegations of the complaint, and the whole 
tenor of plaintiffs’ position, and that is that the defendant 
bank, which can speak for itself very ably and aptly, and 
this young Dawson, who has a career to make, were liars, 
cheats, and frauds. They charged a conspiracy. 

I personally felt a sentiment, which I think was shared by 
counsel for the bank at the time we discussed it, that it 
would be best, in the interest of justice, in the interest of 
our position, that the Court get the full picture and debide 
this case upon a full record, rather than take advantage of 
what we conceive to be our right as a matter of strict law, 
and move for judgment, and rightly so, at the conclu- 

452 sion of the plaintiffs’ case. 

The Court: I can see how that might be. 

Mr. Geiger: That was our position. That is why :the 
whole case went in. That is why we elected to proceed 

j 

i 

I 


i 
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that way. I do not suggest that the motion would have been 
granted if it had been made. 

• ••••••••* 

501 OPINION OF THE COURT. 

The Court: The Court has actually been living with this 
case ever since it started. The Court asked a great many 
questions that might lead one side or the other to think the 
Court had reached a conclusion before today. But, that 
would be a mistake. The Court reached no conclusion. It 
has reached it now. 

In so far as the American Security & Trust Company is 
concerned, the Court never had the slightest difficulty. If 
a motion had been made at the conclusion of plaintiffs’ 
testimony for a directed verdict, the motion would have been 
granted. The Court’s view of that transaction was and is 
that the American Security & Trust Company had had no 
experience with a matter of this kind, and naturally wanted 
new business; that as soon as they opened the document— 
and the evidence is the same on the part of the plaintiff as 
the defendant—they wanted no part of it, and notified the 
interested parties instantly that they wanted no part of it. 
Then they, either directly or inferentially, were requested 
to keep physical possession of it, to see if the matter could 
be worked out. The only reason they ever kept it was for 
that purpose. 

The Court has no difficulty in reaching the conclusion 
that there is no case at all against the American Security 
& Trust Company, and the verdict as to that defen- 

502 dant is for the defendant. 

As between the plaintiff Mack and the defendant 
Dawson, the situation is unusual. As a bystander—and 
I am only a bystander as a citizen—in view of the fact that 
this country was overloaded with wheat and flour, and the 
fact that we had been subsidizing it since the beginning of 
the war, and did not know what to do with it, I should have 
thought that a telephone message from the Secretary of 
Agriculture to the Department of Commerce, saying, “We 
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j 

have some hungry people here, and we have the money, and 
we would like some flour; please refer us to some reputable 
mills, and send us a license, ” would have ended the whole 
thing. 

Why all these divers transactions had to take place is 
simply something I do not understand. But, a bystander 
never understands it. You have got to get used to it before 
you can swallow it. 

A profit here and a profit there, and a profit for the Sec¬ 
retary of Agriculture for Brazil, and I suppose the peasant, 
the peon has to chew cocoa leaves to satisfy his hunger. 
That is where he ends up. That is the way I see the pic¬ 
ture. It is a bad picture. It is hard to keep your mind off 
it, when you are considering the case. 

I also think that this counter-suit is an afterthough. 
But, at the same time, it has to be passed on, and it has to 
be passed on in accordance with the law. 

503 The Court, of course, is not sitting as a Court of 
Equity. The Court is sitting as a jury. The Court 
has a right to take a great many things into consideration. 

In so far as the claim of Mack against Dawson is con¬ 
cerned, what Mack agreed to do was put up the money to 
buy this flour, and he was never able to do it; he never 
contends that he was ever able to do it, and his case goes 
out the window. He has no case against Dawson. 

Now, in so far as Dawson is concerned, I am struck Spe¬ 
cifically by two things that I have been trying to work out, 
and have worked out to my own satisfaction. One is the 
fact that I have no satisfactory evidence that he ever had 
any flour to sell Mack. In the second place, the matter of 
law, which I have been considering, and which was brought 
up by counsel for plaintiff, it is a fact that he is claiming 
conseqential damages. Assuming he had bought flour, be is 
claiming consequential damages which, of course, he cannot 
claim unless he can prove notice. 

The Court finds for defendant Dawson and for the de¬ 
fendant Mack on the cross-claim. 

(Thereupon, at 3:40 p.m., the case was concluded.) 
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EXHIBITS. 

Plaintiffs’ Exhibit No. 1. 

WESTERN UNION CABLEGRAM 

UNX.122 WU NLT SPAULO 96/95 30 2210 WU 
NLT JOHN MACK ASSOCIATES ATTO 
YANKEVTER 90 WEST ST NYK 

THE UNDERSIGNED IN NAME OF THE SECRETARY OF AGRICUL¬ 
TURE OF THE GOUVERNEMENT OF THE STATE OF SAO PAULO 
BRAZIL CLOSED WITH YOUR FIRM IN COMPLIANCE WITH U. S. 
GOUVERNEMENT LICENCING REGULATION 15.000 TONS FLOUR 
72 0/0 EXTRACTION BAG 100 POUNDS SEVEN DOLLARS EIGHTY 
CENTS CIF SANTOS SHIPMENT NOVEMBER DECEMBER IN AC¬ 
CORDANCE CABLE RECEIVED TODAY STOP PLEASE CONFIRM 
GIVING NAME SELLER TO BE ABLE OPEN IRREVOCABLE CREDIT 
STOP REPLY TO BARROS PENTEADO SUPERINTENDENT DEPABTA- 
MENTO PRODUCAO INDUSTRIAL BANCO ESTADO RUA JOAO BRI- 
COLA 24 PER SECRETARY AGRICULTURE 

BARROS PENTEADO 

COLL 90 U. S- 15.000 72 SIGNALPERCENT 110 CIF DECEMBER 24 


Plaintiffs’ Exhibit No. 2. 

WESTERN UNION CABLEGRAM 

A63CC 3D INTL 

N SPAULO 35 30 2210 VIA WU CABLES 
NLT JOHN MACK ASSOCIATES ATTO YANKIVIER 
(90) WEST STREET NEWYORK 

CONFIRM GOUVERNEMENT CABLE STOP PLEASE CONFIRM TO 
MR BARROS PENTEADO AND ME GIVING NAME SELLER TO OPEN 
CREDIT STOP MY BEST WISHES SUCCESSFUL THIS BUSINESS 

CUNHABUENO 
852A OCT 31 1946 


Plaintiff’s Exhibit No. 3. 

WESTERN UNION CABLEGRAM 

UNL35 SPAULO 30 8 1510 WU 

PC JOHN MACK ASSOCIATES ATTO YARRKEVIER 
WEST STREET 90 NYK 

EVERYTHING OKAY CREDIT OPEN NACIONAL CITY FIRST SHIP¬ 
MENT NOVEMBER STOP FOR SECOND SHIPMENT WILL BE OPEN 
TOO LATTER CONFIRM 


CUNHABUENO 
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Plaintiffs’ Exhibit No. 5. 

Dawson Export Company 

BARR BUILDING, WASHINGTON, D. C. 

November 11, 1946 

John Mack Associates 
90 West Street 
New York 6, N. Y. 

Gentlemen: 

Re: Order for 15,000 tons of flour. Specifications 72% 
extraction, 9.5% proteins, 5.0% ash. Price $6.15 per cwt. 
in 100 lb. Jute bags, F.A.S. New Orleans. 

Terms: We accept your order of November 7, 1946 with 
the following provisions: j 

(a) That we will deliver free alongside steamer your 
total order. 

(b) That you provide us with instructions for shipment 
from the mill designating the exact delivery points of the 
shipments, and the date of departure of the “named” 
vessels. 

(c) That immediately upon receipt of this acceptance 
you extend to the American Security and Trust Company 
Bank of Washington, D. C., in favor of the Dawson Export 
Company an irrevocable confirmed letter of credit, trans¬ 
ferable and divisional. Payable sight drafe on us to Banfl 
against railroad bill of lading. Partial shipments per¬ 
mitted. 

(d) That performance guarantee equal to the amount of 
the cost incurred in opening the letter of credit will be 
established in your favor. 

Hoping that we can conclude these negotiations to the 
satisfaction of all concerned. 

Yours very truly, 

DAWSON EXPORT CO. 

C. E. Dawson, President 

Approved by: 

Luis C. Varela 
CED :ee 
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Plaintiffs* Exhibit No. 6. 

John Mack Associates 

GENERAL, MERCHANDISE 

90 West Street, New York 6, N. Y. 

November 13, 1946 

Dawson Export Company 
Barr Building 
Washington 6, D. C. 

Gentlemen: 

With reference to your acceptance of our order for 
15,000 tons of flour, the following specifications are ac¬ 
ceptable : 

72% extraction—9.5% protein—.50% ash. Price $6.15 
per cwt. in 100 lb. jute bags F. A. S. New Orleans, La. 

You will deliver free along side of steamer. We will 
supply you with shipping instructions, exact delivery points 
of shipments and dates of departure of vessels. 

We will assign to the American 'Security and Trust Com¬ 
pany Bank of Washington, D. C., in favor of the Dawson 
Export Company, an irrevocable confirmed letter of credit, 
transferable and divisional, for 7,000 tons for shipment 
in November, 1946 with an option for 8,000 tons for ship¬ 
ment in December, 1946. 

You will provide a performance bond equal to the amount 
of the cost incurred in opening and assigning the letter of 
credit, said bond to be established in favor of John Mack 
Associates. 

Yours very truly, 

John Mack Associates 
John Mack 


JM :BJ 
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Plaintiffs’ Exhibit No. 7. 

WESTERN UNION 

WB243 13 WASHINGTON DC 13 525P 

JOHN MACK ASSOCIATES ! 

90 WEST ST NYK 

ACCEPT YOUR ORDER OF EVEN DATE FOR SEVEN THOUSAND 
TONS FLOUR DELIVERY NOVEMBER 

DAWSON EXPORT CO. 


Plaintiffs’ Exhibit No. 8. 

American Security and Trust Company 
Washington 13, D. C. 

i 

Main Office Capital and Surplus 

Fifteenth Street at Pennsylvania Ave. $7,800,000 
William E. Schooley 
Vice President 

November 7, 1946 

Colonel John Mack 
John Mack’s Associates 
90 West Street, 

New York 6, New York 

Bear Colonel Mack: 

Pursuant to my conversation of even date, I will appre¬ 
ciate it very much if you will arrange to have any of your 
letters of credit, issued in our favor, made payable to 
our order. 

The National City Bank, Guaranty Trust Company, and 
the Chase National Bank, of New York, are all corre¬ 
spondents of our institution and we are well known to them. 

For your information I am enclosing a copy of our lat¬ 
est financial statement which may be of some interest 
to you. I 

I appreciate any business that you may be able to reffer 
to us. | 

Yours sincerely, 

William E. Schooley, 

WS:hj Vice President 
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Plaintiffs’ Exhibit No. 9. 

ALL AMERICA CABLES AND RADIO 

MCI PLNLT64 SAOPAULOBZL 88/86 1/50 26 
NLT JOHN" MACK ASSOCIATES WEST STREET 90 NYK 
ATTENTION YANKIVIER NOW EVERYTHING DEFINITE SETTLED 
CABLED LUIZ VARELA STOP BANCO ESTADO SPAULO IS GOING 
OPEN CREDIT THROUGH NATIONAL CITY BANK FAVORED JERI- 
CAN SECURITY AND TRUST BANK WASHINGTON DC STOP WISH 
YOU REORGANIZE SHIPMENTS NOCTIFYING ME URGENTLY STOP 
I CONFIRMED HERE AGAIN BUSINESS $7.80 PER BAG 100 POUNDS 
72 PERCENT EXTRACTION CIF SANTOS STOP IF POSSIBLE SHIP 
ALL THE 15,000 TONS TILL 30TH DECEMBER HOWEVER THIS DATE 
CAN BE EXTENDED UNTILL 15 JANUARY STOP NOTIFY JAMES 
WILSON 

CUNHABUENO 


Plaintiffs’ Exhibit No. 10. 

c o p y of WESTERN UNION wire 

Washington D. C. 338P Dec 2 1946 

John Mack Associates 
18 West 8 St. NYK 

CUNHABUENO OPENED CREDIT FOR SHIPPING 7500 TONS FLOUR 
AND WILL OPEN AN ADDITIONAL CREDIT FOR LIKE AMOUNT 
PROVIDED THE FLOUR IS AVAILABLE FOR SHIPMENT 20TH 
DECEMBER DAWSON DOES NOT BELIEVE THAT PERFORMANCE 
CAN BE EFFECTED BY THAT DATE 

AMERICAN SECURITY AND TRUST CO 

443P 


Plaintiffs’ Exhibit No. 11. 

The National City Bank of New York 
55 Wall Street 
New York 15, N. Y. 

Nov. 29, 1946 

Confirmed irrevocable straight credit 

All drafts drawn must be marked 
drawn as per advice com. 
American Security and Trust Co. 66756 

Washington, D. C. 

(Confirming our wire of today) 

Dear Sirs: 

We are instructed by The National City Bank of New 
York, Sao Paulo, Brazil to advise you that they have 
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opened their irrevocable credit in your favor for account 
of Secretaria da Agricultura do Estado de Sao Paulo 
under their credit No. 7986 for a sum or sums not exceed¬ 
ing a total of $1,170,000.00 (One million one hundred sev¬ 
enty thousand dollars) available by your drafts at sight 
on us in duplicate, to be accompanied by: 

Original and fifth copy of consular invoice accompanied 
by one commercial legalized invoice. 

Full set on board bills of lading consigned to buyers 
notify Banco do Estado de Sao Paulo S/A dated latest 
December 20, 1946. 

Insurance policy or certificate including war risk such a£ 
obtainable, all insurance covered same insurers. 

Commercial invoice in triplicate. 

Weight and quality certificate by General Superinten¬ 
dence Co. Inc., stating merchandise in accordance terms 
of credit. 

Evidencing shipment of 7500 tons wheat flour 72% ex¬ 
traction in bags of 100 lbs. at U. S. dollars 7.80 per bag in 
one shipment CIF Cantos, 
one shipment CIF Santos. 

Except as otherwise expressly stated herein, this advice 
is subject to the “Uniform Customs and Practice for Corm 
mercial Documentary Credits” (fixed by the Seventh Con¬ 
gress of the International Chamber of Commerce) and to 
the relative guiding provisions, all as adopted by certain 
banks and other concerns in the U. IS. of A. 

The above mentioned correspondent engages with you 
that all drafts drawn under and in compliance with the 
terms of this credit will be duly honored on delivery of 
documents as specified if presented at this office on or before 
December 20, 1946. We confirm the credit and thereby 
undertake that all drafts drawn and presented as above 
specified will be duly honored by us. 

Yours very truly, 

The National City Bank of New Yoek 
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Plaintiffs’ Exhibit No. 12. 

WESTERN UNION 

CDU371 NL PD WTTX CD NEWYORK NY 29 
AMERICAN SECURITY AND TRUST CO 
WAS HD C 

V129 OUR REFERENCE COM 66756 THE NATIONAL CITY BANK OF 
NEW YORK SAO PAULO BRAZIL OPENED IRREVOCABLE CREDIT 
YOUR FAVOR ACCOUNT SECRET ARIA DA AGRICULTURA DO ESTADO 
DE SAO PAULO THEIR NUMBER 7986 FOR $1,170,000.00 DRAFTS AT 
SIGHT ON US IN DUPLICATE ACCOMPANIED BY ORIGINAL AND 
FIFTH COPY OF CONSULAR INVOICE ACCOMPANIED BY ONE 
COMMERCIAL LEGALIZED INVOICE FULL SET ON BOARD BILLS 
OF LADING CONSIGNED TO BUYERS NOTIFY BANCO DO ESTADO 
DE SA PAULO S/A DATED LATEST DEC 20 1946 INSURANCE POLICY 
OR CERTIFICATE INCLUDING WAR RISK SUCH AS OBR AIN ABLE 
ALL INSURANCE COVERED SAME INSURERS COMMERCIAL IN¬ 
VOICE IN TRIPLICATE WEIGHT AND QUALITY CERTIFICATE BY 
GENERAL SUPERINTENDENCE CO INC STATING MERCHANDISE 
IN ACCORDANCE TERMS OF CREDIT EVIDENCING SHIPMENT 7500 
TONS WHEAT FLOUR 72 PERCENT EXTRACTION IN BAGS OF 100 
LBS AT US DOLLARS 7.80 PER BAG IN ONE SHIPMENT CIF 
SANTOS EXPIRES THIS OFFICE DEC 20 1946 WE CONFIRM 

NATIONAL CITY BANK NEWYORK 


Plaintiffs’ Exhibit No. 13. 

ALL AMERICA CABLES AND RADIO 

JB115 PLZ25 SAOPAULOBZL 92 14 613P 
JOHN MACK ASSOCIATES ATTENTION YANKIVER 
90 WESTST NY 

EVERYTHING ARRANGED SATISFACTORILY BUT FINANCE SEC¬ 
RETARY SAYS UNABLE OPEN CREDITS YOURS OR JAMES WILSONS 
NAME AS COMMERCIALLY UNKNOWN AS WHEAT EXPORTERS 
STOP TELEGRAPH THE NAME OF MILL OR MILLS WHICH SHIP¬ 
PING AND THESE MUST BE KNOWN AND REGARDED AS OF GOOD 
STANDING BY GUARANTY TRUST CITY BANK OR CHEMICAL 
BANK WHO MUST CABLE THIS INFORMATION TO CITY BANK SAO 
PAULO IMMEDIATELY WITH COPY TO ME STOP CREDITS WILL 
THEN BE OPENED FORTHWITH STOP HAVE ASKED FOR TELE¬ 
PHONE CONNECTION TO WILSONS RESIDENCE FOR TONIGHT 

CUNHA BUENO 


Plaintiffs’ Exhibit No. 14. 

WESTERN UNION CABLEGRAM 

MARIO CUNHA BUENO 

INDUS BANCO SAO PAULO BRAZIL 

NO WORD AS TO CREDITS FOR AMERICAN FLOUR. PLEASE CALL 
ME AT WORTH 2-1690 IMMEDIATELY 

M YANKIVER 

JOHN MACK ASSOCIATES 
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Plaintiffs’ Exhibit No. 15. 

» 

John Mack Associates 

GENERAL MERCHANDISE 

90 West Street, New York 6, N. Y. 

December 6, 1946 

American Security & Trust Company 
15th Street at Pennsylvania Avenue 
Washington, D. C. 

Attention of Mr. Wm. E. Schooley 
Dear Sir: 

We have wired our client in Brazil to change the letter 
of credit so that Dawson Export Corpany will be named 
beneficiary. We also assured our client in Brazil that with 
that change in effect Dawson will assign that letter of credit 
to your bank. 

It was at your suggestion that the credits originally be 
set up in your bank and with the thought in mind that we 
might expect full co-operation from you in the culmination 
of this transaction, there was no hesitation in asking our 
client to establish these credits with you. 

Bearing this in mind, would it be possible for you, upon 
the receipt of absolute confirmation of Dawson’s ability to 
ship within the time specified in this letter of credit or 
with an extension of this letter of credit until January 15^ 
1947, to again reassure our client as to Dawson’s ability 
to deliver. 

We, at this time, have been offered a sufficient amount 
of flour to cover this entire contract but would like to 
successfully complete our contract with Dawson Export 
Company. If it becomes necessary to purchase flour from 
any our source, it will become mandatory upon the Dawsop 
Export Company that they assign this letter of credit to 
our suppliers. 

Our Mr. Yankiver will be in Washington on Monday, De¬ 
cember 9, to see you and try to work out this deal. 

Thanking you for your courtesies in the past, we remain 
Yours very truly, 

i 
I 


John Mack Associates 
John Mack 
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Plaintiffs’ Exhibit No. 16. 

WESTERN UNION 

December 2, 1946 

DAWSON EXPORT COMPANY 
BARR BUILDING 
WASHINGTON, D. C. 

RE TEL NOVEMBER 29 ADVISE SHIPPING DATE 7500 TONS FLOUR 
IMMEDIATELY. CREDITS OPEN NATIONAL CITY BANK NEW 
YORK AS OF NOVEMBER 29, 1946. 

JOHN MACK ASSOCIATES 


Plaintiffs’ Exhibit No. 17. 

WESTERN UNION CABLEGRAM 

December 6, 1946 

MARIO CUNHA BUENO 

INDUS BANCO SAO PAULO BRAZIL 

IMPERATIVE BENEFICIARY LETTER OF CREDIT BE DAWSON EX¬ 
PORT COMPANY AND EXTENDED TO JANUARY 15, 1947 SO THAT 
FLOUR CAN BE SHIPPED. TIME VERY SHORT DUE TO EMBARGO 
ON FREIGHT. MAKE CHANGES IMMEDIATELY. DAWSON WILL 
ASSIGN TO BANK. 

M H YANKIVER 


Plaintiffs’ Exhibit No. 18. 

WESTERN UNION CABLEGRAM 

December 3, 194*6 

MARIO CUNHA BUENO 

INDUS BANCO SAO PAULO BRAZIL 

CHANGE CREDITS DIVISABLE STOP AGAINST DOCK RECEIPTS 
STOP TO DAWSON EXPORT COMPANY AND ASSIGNS STOP DAWSON 
WILL ASSIGN TO AMERICAN SECURITY STOP EXTEND TO JANU¬ 
ARY 15, 1947. 

M. H. YANKIVER 
JOHN MACK ASSOCIATES 
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Plaintiffs’ Exhibit No. 19. 

The National City Bank of New York 
55 Wall Street 

New York 15, N. Y., Dec. 30, 1946 
Confirmed irrevocable straight credit 

All drafts drawn must be marked: 

Drawn as per advice com. 74321 

Kansas Milling Company, 

' Wichita, Kansas. 

(Confirming our wire of today) 

Dear Sirs: 

We are instructed by The National City Bank of N. YL, 
Sao Paulo, Brazil, by order of American Security & Trust 
r Co., Washington, D. C., to advise you that they have op¬ 

ened their irrevocable credit in your favor for account of 
Secretaria da Agricultura do Estado de Sao Paulo under 
their credit No. 7986 for a sum or sums not exceeding a 
| total of $1,170,000.00 (one million one hundred seventy 

thousand dollars) available by your drafts at sight on us 
in duplicate, to be accompanied by 

Original and fifth copy of consular invoice accompanied 
by one commercial legalized invoice, 

Full set on board bills of lading consigned to buyers 
notify Banco do Estado de Sao Paulo S/A dated latest 
January 20, 1947, j 

► Insurance policy or certificate including war risk such 

as obtainable, all insurance covered same insurers, 

Commercial invoice in triplicate, 

Weight and quality certificate by General Superin teh- 
dence Co., Inc., stating merchandise in accordance terms 
of credit. 

Evidencing shipment of 7500 tons wheat flour, 72% extrac¬ 
tion, in bags of 100 lbs. at U. S. dollars 7.80 per bag in one 
shipment CIF Santos. We are authorized effect payment 
of freight increase up to 25%. 

Except as otherwise expressly stated herein, this advice 
is subject to the “Uniform Customs and Practice for Com- 
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mercial Documentary Credits” (fixed by the Seventh Con¬ 
gress of the International Chamber of Commerce) and to 
the relative guiding provisions, all as adopted by certain 
banks and other concerns in the U. S. of A. 

The above mentioned correspondent engages with you 
that all drafts drawn under and in compliance with the 
terms of this credit will be duly honored on delivery of 
documents as specified if presented at this office on or 
before January 20, 1947. We confirm the credit and there¬ 
by undertake that all drafts drawn and presented as above 
specified will be duly honored by us. 

Yours very truly, 

The National City Bank of New York 


Plaintiffs’ Exhibit No. 20. 

January 15, 1947 

Mr. Mario Da Cunha Bueno, 

Sao Paulo, 

Brazil. 

Dear Mr. Bueno: 

This will confirm our arrangements with respect to com¬ 
pensation to you for your services rendered in the matter 
of completing the sale by the Kansas Milling Company 
of Wichita, Kansas to the Government of the State of Sao 
Paulo, Brazil of 150,000 bags of flour at $6.01 per cwt. 
f.o.b. New Orleans, amounting to the total of $901,500 plus 
the cost of forwarding, ocean freight and insurance. 

Under my arrangement with the Kansas Milling Com¬ 
pany, the total compensation upon this sale will be the 
difference between the price of said flour, to wit: $901,500, 
plus the cost of forwarding, ocean freight and insurance, 
and the amount of the letter of credit established by the 
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Government of the State of Sao Paulo, Brazil with the 
National City Bank of New York in favor of the American 
Security & Trust Company, Washington, D. C. to pay for 
said flour. I shall arrange to have such difference de¬ 
posited in Wichita, Kansas in trust to be paid out in ac¬ 
cordance with my directions and the assignment herein¬ 
after contained. 

You are entitled to 75% of such difference so to be 
deposited in the said bank as compensation for your serv¬ 
ices in arranging said sale, and the undersigned in con¬ 
sideration thereof and in payment therefor hereby assigns, 
transfers and sets over to you 75% of such difference and 
simultaneously herewith has signed and delivered to you 
a letter which you are authorized to forward to said bank, 
Wichita, Kansas, directing them to deposit said 75% to 
your credit in the Royal Bank of Canada, Peel & Sher¬ 
brooke Streets, Montreal, Quebec, Canada. 

The undersigned hereby warrants that no one has any 
claim for compensation in arranging this sale in excess 
of 25% arising through commitments made by me except 
you. 

I will advise you and Charles C. Cullen of 150 Broadway, 
New r York City of the name of the bank and will have the 
bank advise you that they will undertake to hold such dif¬ 
ference in trust to be disposed of as hereinabove set forth, 
and I hereby authorize you and/or Charles C. Cullen to in¬ 
sert the name of the bank in this agreement with the same 
force and effect as if such name appeared in such agree¬ 
ment at the time of the execution hereof by you and me, 
and also to set forth the name of the bank in the letter of 
transmittal of even date herewith which I have signed. 

This supersedes our agreement of December 31, 1946. 

If this letter expresses our understanding on the divi¬ 
sion of the compensation for arranging the sale herein¬ 
above described, please indicate your assent by signing 
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the form in the lower left-hand corner of the duplicate orig¬ 
inal of this letter. 


Very truly yours, 

Dawson Export Co’mpany 
C. E. Dawson, President. 

Assented to: 

January 15, 1947. 

Mario Cunha Bueno 


Plaintiffs ’ Exhibit No. 21. 

The National City Bank of New York 
55 Wall Street 

New York 15, N. Y., Dec. 30, 1946 
Confirmed irrevocable straight credit 

All drafts drawn must be marked: 

Drawn as per advice com. 74321 

(Confirming our wire of today) 

Dear Sirs: 

We are instructed by The National City Bank of N. Y. 
Saopaulo, Brazil, by order of American Security & Trust 
Co., Washington, D. C., to advise you that they have op¬ 
ened their irrevocable credit in your favor for account of 
Secretaria da Agricultura do Estado de Sao Paulo under 
their credit No. 7986 for a sum or sums not exceeding a 
total of $1,170,000.00 (one million one hundred seventy 
thousand dollars) available by your drafts at sight on us 
in duplicate, to be accompanied by: 

Original and fifth copy of consular invoice accompanied 
by one commercial legalized invoice. 

Full set on board bills of lading consigned to buyers 
notify Banco do Estado de Sao Paulo S/A dated latest 
January 20, 1947, 
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Insurance policy or certificate including war risk such 
as obtainable all insurance covered same insurers. 

Commercial invoice in triplicate. 

Weight and quality certificate by General Superinten¬ 
dence Co., Inc., stating merchandise in accordance terms 
of credit. 

Evidencing shipment of 7500 tons wheat flour, 72^> ex¬ 
traction, in bags of 100 lbs. at U. S. dollars 7.80 per bag 
in one shipment CIF Santos. We are authorized effect 
payment of freight increase up to 25%. 

Except as otherwise expressly stated herein, this advice 
is subject to the “Uniform Customs and Practice for Com¬ 
mercial Documentary Credits” (fixed by the Seventh Con¬ 
gress of the International Chamber of Commerce) and to 
the relative guiding provisions, all as adopted by certain 
banks and other concerns in the U. S. of A. 

The above mentioned correspondent engages with you 
that all drafts drawn under and in compliance with the 
terms of this credit will be duly honored on delivery of 
documents as specified if presented at this office on or be¬ 
fore January 20, 1947. We confirm the credit and thereby 
undertake that all drafts drawn and presented as above 
specified will be duly honored by us. 

j 

Yours very truly, 

The National City Bank of New York 
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Plaintiffs’ Exhibit No. 22. 

American Security and Trust Company 
Washington 13, D. C. 

Main Office Capital and Surplus 

Fifteenth Street at Pennsylvania Ave. $7,800,000 
William E. Schooley 
Vice President 

December 30, 1946 

Mr. W. J. Cogsgriff, Assistant Cashier 
National City Bank 
New York, New York 

Dear Mr. Cogsgriff: 

We wish to advise that in accordance with my telephonic 
conversation with you, we have today assigned an irrevo¬ 
cable letter of credit number 66756 to the Kansas Milling 
Company, Wichita, Kansas. 

Will you kindly acknowledge receipt of this assignment 
at your earliest convenience. 

Yours very truly, 

William E. Schooley, 

WS :hj Vice President 


Plaintiffs’ Exhibit No. 23. 

The National City Bank of New York 
Established 1812 

New York 15, N. Y., December 31, 1946 

Mr. William E. Schooley, Vice President 
American Security and Trust Company 
Washington 13, District of Columbia 

Dear Mr. Schooley: 

In accordance with your telephonic instructions of De¬ 
cember 30 we wired on that date to the Kansas Milling 
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Company, Wichita, Kansas, informing them of the issu¬ 
ance of our credit No. 74321 in their favor. This cre(Jit 
was issued under the same terms and conditions embodied 
in credit No. 66756 which we had originally issued in your 
favor, and I am forwarding to you herewith a copy of the 
confirmatory advice which we sent to the Kansas Milliug 
Company. j 

We also cabled on December 30 to our Sao Paulo Branch 
advising them that you had assigned the credit to Kansas 
Milling Company and requesting them to advise us if it 
would be in order to extend the expiration date of the credit 
to January 30, with the understanding that the shipping 
date of January 20 would remain unchanged. As soon as 
we have received a reply from our Sao Paulo Branch 
relative to this matter we shall be pleased to notify ybu 
and the Kansas Milling Company. 

I would like to mention at this time that when banks 
assign or transfer credits at the request of the original 
beneficiaries it is customary to charge the original bene¬ 
ficiaries a commission of y$% for such assignment or trans¬ 
fer. In line with that practice we are entitled to a com¬ 
mission charge of %%, or $1462.50 in connection with the 
transfer of the credit to the Kansas Milling Company. We 
assume that this commission charge will be collectible 
from your principals and we would appreciate hearing 
from you relative to the matter at your convenience. 

Yours very truly, 

W. J. Cosgriff 
Assistant Cashier. 

Enclosure 


! 

i 


i 




l 
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Plaintiffs * Exhibit No. 24. 

American Security and Trust Company 
Washington 13, D. C. 

Main Office Capital and Surplus 

Fifteenth Street at Pennsylvania Ave. $7,800,000 
William E. Schooley 
Vice President 

January 3, 1947 

Mr. W. J. Cosgriff, Assistant Cashier 
The National City Bank of New York 
New York 15, New York 

My dear Mr. Cosgriff: 

I am in receipt of your communication of December 31, 
1946, advising me that the Kansas Milling Company has 
been informed of the issuance of your credit No. 74321 in 
their favor. It is understood that this credit was issued 
under the same terms and conditions embodied in credit 
No. 66756 which was originally issued in our favor. I will 
be happy to receive a copy of the reply from the Sao Paulo 
Branch, relative to extending the expiration date of the 
credit to January 30 with the understanding that the ship¬ 
ping date of January 20, 1947, remain unchanged. 

We have noted your comments concerning a commission 
charge when banks assign or transfer credits at the request 
of the original beneficiaries. I have discussed this matter 
with Mr. Dawson of the Dawson Export Company, and 
he will be in New York on January 6th and w'ould probably 
like to discuss the matter directly with you at that time. I 
will advise you later as to my findings. 

Very truly yours, 

William E. SchooIley 
Vice President. 


WS :hj 
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Plaintiffs’ Exhibit No. 25. 

i 

The National City Bank of New Yoek 
Established 1812 

New York 15, N. Y., January 4, 1947 

Mr. William E. Schooley, Vice President 
American Security & Trust Company 
Washington 13, District of Columbia 

. i 

Dear Mr. Schooley: 

As I advised you in my letter of December 31, we cabled 
to our Sao Paulo Branch for the purpose of ascertaining 
if we could extend the expiration date of the credit which 
we had issued in your favor to January 30, with the under¬ 
standing that the shipping date of January 20 would re¬ 
main unchanged. Our Sao Paulo Branch has now advised 
us that they are agreeable to the amendment in question 
and they furthermore advised us that shipments on two ves¬ 
sels will be permitted. 

In view of the above we have notified the Kansas Mill r 
ing Company that the latest shipping date of January 20 
specified in credit No. 74321 which we issued in their favor* 
remains unchanged but that the validity date of the credit 
has been extended to January 30. We furthermore in r 
formed the Kansas Milling Company that shipments on 
two vessels will be permitted under the credit. 

| 

Yours very truly, 




! 

i 

| 

i 


W. J. CoSGRIFF 
Assistant Cashier. 
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Plaintiffs' Exhibit No. 26. 

American Security and Trust Company 
Washington 13, D. C. 

Main Office Capital and Surplus 

Fifteenth Street at Pennsylvania Ave. $7,800,000 
William E. Schooley 
Vice President 

January 6, 1947 

Mr. W. J. Cosgriff, Assistant Cashier 
The National City Bank of New York 
New York, New York 

Dear Mr. Cosgriff: 

Further reference is made to your letter of December 
31, 1946, concerning the Vs% mentioned which would be 
paid to your institution for the assignment or transfer of 
the credit No. 74321 originally issued in our favor. 

The Dawson Export Company is now agreeable in mak¬ 
ing this payment to you and immediately upon the closing 
of the transaction, we will obtain from them the necessary 
funds to be remitted to you. 

Very truly yours, 

William E. Schooley 
Vice President. 

WS :hj 
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Plaintiffs’ Exhibit No. 27. 

The National City Bank of New York 
Established 1812 

New York 15, N. Y., January 28, 1947 

Mr. William E. Schooley, Vice President 
American Security and Trust Company 
Fifteenth St. at Pennsylvania Avenue 
Washington 13, District of Columbia 

Dear Mr. Schooley: 

j 

—— i 

We have today honored a draft drawn on us by the Kan¬ 
sas Milling Company, Wichita, Kansas, for $1,201,746.26 in 
connection with a shipment of 150,000 bags of flour for¬ 
warded from New Orleans per steamship “Perla” to 
Santos under credit No. 74321 which we issued in their 
favor. | 

In your letter of January 6 you informed us that when 
the transaction was consummated you would obtain our 
transfer commission of Vs%. Consequently, we would ap¬ 
preciate receiving at your convenience a remittance of 
$1,502.18, representing our commission of y s % on the basis 
of the total amount of our commitment to the Kansas Mill¬ 
ing Company. 

i 

Very truly yours, j 

W. J. Cosgriff 

i 

Assistant Cashier. 


272 


Plaintiffs’ Exhibit No. 28. 

February 18, 1947 

The Kansas Milling Company 
Wichita 2, Kansas 

Attention: Mr. John E. Novak, General Sales Mgr. 
Gentlemen: 

I wish to acknowledge receipt of your communication of 
February 17, 1947, enclosing your check No. 9481 to our 
order in the amount of $3004.00, which you have sent to us 
at the request of the Dawson Export Company. 

We do not believe that it will be necessary for you to 
have a copy of the credit since the money was payable to 
us and not to the Dawson Export Company. 

Very truly yours, 

William E. Schooley 
Vice President. 

WES :hj 


Plaintiffs’ Exhibit No. 30. 

Dawson Export Company 
Washington 6, D. C. 

January 10, 1947 

The Kansas Milling Company, 

Wichita, Kansas 

Attention: Mr. John Novak 

Dear Mr. Novak: 

Referring to our order for 150,000 bogs of 72% extrac¬ 
tion flour for Brazil to be delivered in New Orleans by Jan¬ 
uary 20, 1947. 

The following is our understanding of our agreement: 

1. The letter of credit in its entirety has been assigned 
to the Kansas Milling Company. 
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2. The Kansas Milling Company will make delivery of 
the flour in New Orleans, arrange for the loading through 
their forwarded, W. L. Richeson & Sons, prepay for ac¬ 
count of the Dawson Export Company ocean freight, in¬ 
surance, inspection fees, switching in New Orleans, demur¬ 
rage, forwarding expense, and any other expense that may 
arise and accrue for account of this flour either in New 
Orleans and/or port at destination. Further the Kansas 
Milling Company will attend to the making of necessary 
documents for collection of the letter of credit. 

3. From the proceeds of the letter of credit you are au¬ 
thorized to be reimbursed at the rate of $6.01 per cwt. 
f.o.b. New Orleans for 150,000 bags of flour, or a total of 
$901,000.00 plus the actual cost of forwarding, ocean freight 
insurance, inspection fees, switching in New Orleans and/ 
or port or discharge, which the Dawson Export Company 
obligated itself to pay under a steamship charter entered 
into on January 4, 1947 with the iScan-American Charter¬ 
ing Corporation, 15 Moore Street, New York 4, New York 
and the Steamship Owners Operating Company, 19 Rector 
'Street, New York, the payment of which the Kansas Mill¬ 
ing Company has been required to guarantee before the 
steamship company would go through with the charter. 

The balance of the proceeds from the letter of credit ;s 
to be deposited in the Fourth National Bank of Wichita, 
Kansas and accompanied by your instructions to disburse 
in accordance with the following: 

(a) $3004.00 to American Security & Trust Company, 
Washington, D. C. 

(b) $1462.50 to National City Bank, New York City, New 
York. 

(c) 75% of the balance to be deposited to the account of 
Mario Da Cunha Bueno, Royal Bank of Canada, Peel & 
Sherbrooke Streets, Montreal, Quebec, Canada. 

(d) Up to and including $5,000.00 to the account of Earl 
M. Dawson, American Security & Trust Company, Wash¬ 
ington, D. C. 
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(e) The remainder to be deposited to the account of 
Christensen Import-Export Corporation, Biggs National 
Bank, Washington, D. C. 

4. The commercial invoice and other documents to be 
filled out by you for presentation to the National City Bank 
in collecting on the letter of credit, will be based upon the 
price per bag c.i.f. indicated in the letter of credit. 

Kindly instruct the Fourth National Bank of Wichita 
to forward to me a statement of these disbursements when 
they have been consummated, itemizing the same as here¬ 
inbefore set forth. 

Yours very truly, 

Dawson Export Company 
C. E. Dawson, President .. 

Assented to: 

The Kansas Milling Company 

John Novak. 


Defendant’s Exhibit No. A. 

John Mack Associates 
general merchandise 
90 West Street, New York 6, N. Y. 

December 18, 1946 

American Security and Trust Company 
Fifteenth Street at Pennsylvania Ave. 

Washington 13, D. C. 

Attention of Mr. Wm. E. Schooley 

Dear Mr. Schooley: 

Mr. Mario Cunha Bueno, President of the Industrial 
Bank of Sao Paulo, is now in New York City in an effort 
to clarify the situation having to do with the letter of 
credit in your name for $1,170,000.00 for the export of flour 
to Brazil. 
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He has pointed out to me that this order is not an order 
by an individual importer or a group of importers in Brazil 
but is an order by the Government of Sao Paulo for the 
use of the government of Sao Paulo. He has in his pos¬ 
session the original order signed by the Government of 
Sao Paplo and countersigned by the Minister of Finance. 
This order is for 15,000 tons of flour and the total letters 
of credit involved are in the amount of $3,400,000.00, the 
first revolution of which is now in the United States. 

He, as a banker, realizes that having your bank as bene* 
ficiary of this letter of credit is an extremely unusual case 
and, with that in mind, points out that this is an oppor¬ 
tunity for your bank to further its cause in its Foreign 
Department with his bank and other banks in Brazil. In 
his conversation with me he stressed this point. The shipt 
ment of this flour is not merely a business transaction but 
an opportunity for this country and his government to 
strengthen their diplomatic ties and since you will act as 
the agent in this transaction your cause will also be fur¬ 
thered. 

The Government of Sao Paulo is willing to extend the 
credit until January 15,1947 and allow for a ten day period 
beyond that for clearance of all documents. It is also pos¬ 
sible that the Government of Sao Paulo will enter into a 
proposal w'hereby the American Security and Trust Com¬ 
pany will remain as beneficiary in this letter of credit with¬ 
out responsibility to American Security and Trust Com¬ 
pany, in this w’ay your institution w^ould act as a clearing 
house for all documents, invoices, bills of lading, etc., hav^ 
ing to do with the shipment of 7500 tons of flour supplied 
by Daw r son Export Company. 

Let me again stress that to all outward intents and pur¬ 
poses your institution has been satisfied by the Dawson 
Export Company as to its ability to deliver 7500 tons of 
flour. With full knowledge of this ability, you cabled Mrj 
Bueno in Sao Paulo. On the strength of that cable by you, 
a banking institution in the United States, the letter of 
credit for $1,170,000.00 was immediately opened. 
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We, as the agents for the Government of Sao Paulo, are 
extremely anxious to consummate this deal because we feel 
that this is the first of a series of shipments of flour to 
Brazil and so once again I must ask you for your indul¬ 
gence in this matter and greatest amount of co-operation 
you can give us. 

Yours very truly, 

John Mack Associates 
John Mack. 

JM :BJ 


[Defendant’s Exhibit B is a duplicate of Plaintiff’s 
Exhibit 15, printed supra, p. 259.] 

Defendant’s Exhibit No. C. 

ALL AMERICA CABLES AND RADIO 

JBI3 PLNLT52 SAOPAULOBZL 80 29 
NXiT SECURITY AND TRUST CO WASHNDC 

CREDIT OPEN YOUR FAVOR THROU NACIONAL CITY BANK FOR 
FIRST 7500 TONS SHIPMENT TILL 20 DECEMBER STOP FOR SECOND 
7500 TONS CREDIT IS ALLOWED COMA PLEASE LET ME KNOW 
SHIPMENT DATE TO DECIDE HERE TO OPEN CREDIT BE¬ 
FORE I LEAVE SPAULO THE 15 DECEMBER TO NEW YORK STOP 
STOCKART STEAMSHIP CO BATTERY PLACE 17 NEW YORK OF¬ 
FERED ME TODAY 10000 TONS SHIPSPACE FOR DECEMBER PLEASE 
NOTIFY JOHN MACK ASSOCIATES ATTENTION YANKVIER OR 
WILSON 

CUNHABUENO 


Defendant’s Exhibit No. D. 

December 4, 1946 

Mr. W. J. Cosgriff, Assistant Cashier 

Commercial Credit Division 

The National City Bank of New York 

55 Wall Street 

New York 15, New York 

Dear Mr. Cosgriff: 

Referring to your telephone conversation with our Mr. 
James F. Willett, relative to letter of credit No. 7986, we 
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I 

I 

wish to advise that we cannot accept the amended terms of 
this credit in favor of the Dawson Export Company and/or 
assignee inasmuch as we will not accept full responsibility 
for fulfillment of the contract as provided for under the 
terms of this credit. 

Yours very truly, 

I 

Assistant Treasurer. 

REH/RHM/hef 


Defendant’s Exhibit No. E. 

December 4, 1946 

Dawson Export Company 
Barr Building 
Washington, D. C. 

I 

Gentlemen: 

i 

We have today been advised by the National City Bank of 
New York that your customer in Sao Paulo has agreed to 
amend letter of credit No. 7986 so that the credit will be 
in your favor and/or assignee, provided that the American 
Security and Trust Company accepts full responsibility 
for fulfillment of the contract under the terms of the credit. 

As you have been advised by our Mr. Mittendorff today, 
this Bank cannot enter into any agreement such as this, 
therefore, we have today informed the National City Bank 
that this amended credit is not acceptable to us. 

Yours very truly, j 

Assistant Treasurer. 

REH/RHM/hef 


! 

i 

i 


L 
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Defendant’s Exhibit No. F. 

The National City Bank of New York 
Established 1812 

New York 15, N. Y., December 4, 1946 

American Security and Trust Company 

Washington 

District of Columbia 

Attention: Mr. William E. Schooley, Vice President 
Gentlemen: 

Following our telephone conversation of December 2 we 
cabled on that date to our Sao Paulo Branch as follows: 

“YOUR CABLE NOVEMBER 29 AMERICAN SE¬ 
CURITY AND TRUST COMPANY WASHINGTON 
ADVISE US THEY DO NOT WANT CREDIT 7986 
ISSUED THEIR FAVOR AND INFORM US CRED¬ 
IT SHOULD BE ISSUED FAVOR OF DAWSON 
EXPORT CORPORATION AND/OR ASSIGNEE 
INSTRUCT” 

and we are now in receipt of the following cabled reply: 

“YOURS 52 CREDIT 7986 AMENDED TO BE IN 
FAVOR OF DAWSON EXPORT CORPORATION 
AND/OR ASSIGNEE PROVIDED AMERICAN SE¬ 
CURITY TRUST COMPANY ACCEPTS FULL RE¬ 
SPONSIBILITY FOR FULFILLMENT OF CON¬ 
TRACT” 

In your absence the above quoted message was advised 
by telephone to Mrs. James F. Willett, Assistant Treasur¬ 
er and we shall appreciate having you favor us with your 
further advices relative to the matter. 

Yours very truly, 


W. J. Cosgriff 
Assistant Cashier. 
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Defendant’s Exhibit No. G. 

WESTERN UNION j 

NA116 NL PD NEWYORK NT 25 
AMERICAN SECURITY TRUST CO * 

WASHDC 

ATTENTION MR BELL PRESIDENT AND MR SCHOOLEY VICE 
PRESIDENT AND MR SCHOOLEY VICE PRESIDENT HAVING RE¬ 
CEIVED DEFINITE CABLE ANSWER SECRETARY AGRICULTURE 
STATE SAO PAULO AND IS ACCORDANCE WITH INSTRUCTIONS 
RECEIVED COMA I WILL SEE CITYBANK TOMORROW MORNING 
26 HERE STOP AFTER THIS MEETING I WILL PHONE FOR AP¬ 
POINTMENT IN YOUR BANK IN ORDER TO GIVE SOLUTION GOUV- 
ERNMENT FLOUR STOP THANKS CORDIALLY 

MARIO DA CUNHA BUENO REPRESENTING SECRETARY 
AGRICULTURE 

26 


Defendant’s Exhibit No. H. 

FILE COPY | 

American Security and Trust Company 
Fifteenth and Pennsylvania Avenue, N.W. 
Washington 13, D. C. 

NOVEMBER 22, 1946 

MARIO DA CUNHA BUENO 
DIRECTOR PRESIDENT 

BANCO INDUSTRIAL i 

SAO PAULO BRAZIL 

DAWSON EXPORT COMPANY HAS PRODUCED CERTAIN DOCUMENTS 
WHICH INDICATE TO US THAT THEY CAN MEET REASONABLE 
COMMITMENTS IN FLOUR. IT IS RECOMENDED THAT A DIVIS¬ 
IBLE LETTER OF CREDIT BE OPENED IN OUR FAVOR WITH IN¬ 
STRUCTIONS TO DISBURSE MONEY AGAINST RAILROAD BILLS OF 
LADING. 


Defendant’s Exhibit No. I. 

WESTERN UNION 

i 

PA19 NL PD MUNCIE IND 27 

COL SHOOLEY, CARE AMERICAN SECURITY AND TRUST CO 
WASHDC 

REGARDING LETTER OF CREDIT NUMBER 7986 FOR FLOUR I 
HEREWITH CONFIRM SHIPMENT OF ONE HUNDRED AND FIFTY 
THOUSAND BAGS IN ACCORDANCE WITH LETTER OF CREDIT 

R. W. ALCORN 

7986 
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Defendant's Exhibit No. J. 

January 6, 1947 

Mr. W. J. Cosgriff, Assistant Cashier 
The National City Bank of New York 
New York, New York 

Dear Mr. Cosgriff: 

I appreciate very much your letter of January 4, 1947, 
advising me that your San Paulo Branch is agreeable to 
the amendment to extend the expiration date of the credit 
to January 30, 1947. 

Very truly yours, 

William E. Schooley, 

Vice President. 

WS :hj 


Defendant’s Exhibit No. K. 

The Kansas Milling Company 
WICHITA 2, KANSAS 

February 17, 1947. 

Mr. Schooley, 

American Security & Trust Co., 

Washington, D. C. 

Dear Mr. Schooley: 

At the request of the Dawson Export Company of your 
city we are sending to you for their account our check 
#9481 amount $3004.00 drawm payable through the Fourth 
National Bank of Wichita, Kansas. 

Please acknowledge recept of this, sending us copy of 
credit showing the amount has been properly accounted 
for. 

Yours very truly, 

John E. Novak, 

General Sales Mgr. 
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Defendant’s Exhibit No. L. 

i 

CABLEGRAM RECEIVE® FROM 

i 

The National City Bank of New York, San Panlo, Brazil 

New York, 29 Nov. 46 

FR 81/80 236PM CP 12129 
KINDLY NOTIFY BENEFICIARY 

OUR IRREVOCABLE CREDIT. 

DRAFTS AT SIGHT OF YOU .... 

ORIGINAL AND FIFTH COP YOF CONSULAR INVOICE ACCOM¬ 
PANIED BY ONE COMMERCIAL INVOICE. FULL SET OF BOARD 
BILLS OF LADING TO ORDER .... 

INSURANCE POLICY OR CERTIFICATE INCLUDING WAR RISK SUCH 
AS OBTAINABLE ALL INSURANCE COVERED SAME INSURERS 1 
COMMERCIAL INVOICES EVIDENCING SHIPMENT OF. . . . 

BILLS OF LADING MUST BE DATED AND DRAFT NEGOTIATED 
NOT LATER THAN. . . . 

FORWARD ORIGINAL SHIPPING DOCUMENTS TO US BY AIRMAIL 
IN REIMBURSEMENT OF PAYMENTS EFFECTED PLEASE CHARGE 
OUR ACCOUNT. 

OPEN IRREVOCABLE CREDIT 7986 A-2 FAVOR AMERICAN SECUR¬ 
ITY AND TRUST CO WASHINGTON DC ACCOUNT SECRETARIA DA 
AGRICULTURA DO ESTADO DE SAO PAULO AMOUNT UP TO US 
DOLLARS 1,170.00 COVERING SHIPMENT 7500 TONS WHEAT FLOUR 
72-0/0 EXTRACTION IN BAGS OF 100 LBS AT US DOLLARS 7.80 PjBR 
BAG IN ONE SHIPMENT GIF SANTOS BLADING CONSIGNED TO 
BUYERS NOTIFY BANCO DO ESTADO DE SAO PAULO S/A EXPIRING 
DECEMBER 20/46 WEIGHT AND QUALITY CERTIFICATE BY ----- 
GENERAL SUPERINTENDENCE-CO INC STATING MERCHAN¬ 

DISE IN ACCORDANCE TERMS OF CREDIT REQUIRED 
1193 


Defendant’s Exhibit No. M. 

OFFICE COPY FOR ! 

SENDING DEPARTMENT 

| 

New York 15, N.Y., December 2, 1946 

NCB SAO PAULO BRAZIL 

YOUR CABLE NOVEMBER 29 AMERICAN SECURITY AND TRUST 
COMPANY WASHINGTON ADVISE US THEY DO NOT WANT CREDIT 
7986 ISSUED THEIR FAVOR AND INFORM US CREDIT SHOULD BE 
ISSUED FAVOR OF DAWSON EXPORT CORPORATION AND/OR AS¬ 
SIGNEE INSTRUCT 


i 
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Defendant's Exhibit No. N. 

CABLEGRAM RECEIVED FROM 
National City Bank of New York, San Paulo, Brazil 

FR 32/30 413P RC 
13403 

YOURS 52 CREDIT 798G AMENDED TO BE IN FAVOR OF DAWSON 
EXPORT CORPORATION AND/OR ASSIGNEE PROVIDED AMERICAN 
SECURITY TRUST COMPANY ACCEPTS FULL RESPONSIBILITY FOR 
FULFILLMENT OF CONTRACT 2230 


Defendant's Exhibit No. 0. 

OFFICE COPY FOR 
SENDING DEPARTMENT 


New York 15, N. Y., December 18, 1946 
MITCHELL NCB SAO PAULO BRAZIL 

CUNHA BUENO ADVISE US HE INFORMED YOU SECRETARIA DA 
AGRICULTURA HAD REQUESTED EXTENSION CREDIT 7986 TO 
JANUARY 15 HOWEVER WE HAVE RECEIVED NO INSTRUCTIONS 
FROM YOU SINCE CABLING DECEMBER 5 THAT CONDITIONS 
CONTAINED YOUR CABLE DECEMBER 3 WERE NOT ACCEPTABLE 
TO AMERICAN SECURITY AND TRUST COMPANY AND THAT 
CREDIT WAS NOT REISSUED CABLE STATUS. 


Defendant’s Exhibit No. P. 

CABLEGRAM RECEIVED FROM 

National City Bank of New York, San Paulo, Brazil 

LC 33 1201A MAT 
20220 

YOUR 94 CREDIT 7986 AMENDED TO BE ASSIGNABLE SHIPPING 
NEGOTIATION EXTENDED TO JANUARY 20/47 AND PAYMENT OF 
FREIGHT INCREASE 25 PERCENT AUTHORISES CABLE US EXACT 
AMOUNT OF THIS FREIGHT INCREASE 
1212 
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STATEMENT OF QUESTION PRESENTED. 

i 

The question presented is whether defendant, American 
Security Trust Company, (hereinafter called “Bank”) re¬ 
ceived for the account of plaintiff, John Mack Associates, 
(hereinafter called “Mack”), a letter of credit in the 
amount of $1,170,000, opened by the State of Sao Paulo, 
Brazil, in favor of the Bank through the National City 
Bank of New York, 'to pay for-7500 tons of flour sold by 
Mack to the State of Sao Paulo, Brazil, and whether there^ 
after the Bank wrongfully assigned the letter of credit 
without Mack’s knowledge and consent to a mill selected 
by Mack’s supplier, Dawson Export Company, (herein¬ 
after called “Dawson”). 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,784 


JOHN MACK, ET AL., d/b Style of John Mack Associates, 

Appellants. \ 


v. 

AMERICAN SECURITY & TRUST COMPANY, ET AU., 

Appellees. 


Appeal From the United States District Court for the 

District of Columbia. 


APPELLANTS’ BRIEF. 


JURISDICTIONAL STATEMENT. 

i 

The jurisdiction of the United States District Court for 
the District of Columbia was founded on diversity of citi¬ 
zenship of the parties and the amount involved. Each of 
the plaintiffs composing the partnership of John Mack As¬ 
sociates was a resident of the State of New York. De¬ 
fendant, American Security & Trust Company, is a banking 
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corporation organized under the laws of the United States, 
having its principal office in the District of Columbia. 
Each of the defendants comprising the firm of Dawson Ex¬ 
port Company were residents of the District of Columbia. 
Defendant, Bueno, was a resident of Brazil. The amount 
involved exclusive of interest and cost exceeds $3000. (App. 
3). Jurisdiction was also founded upon the provisions of 
Section 11-306 of District of Columbia Code. 

The jurisdiction of this Court is founded upon the pro¬ 
visions of Title 28, Section 1291, United States Code and 
upon Section 17-101 of District of Columbia Code. The 
appeal is from a final judgment of the United States Dis¬ 
trict Court for the District of Columbia. 

STATEMENT OF THE CASE. 

Mack was a dealer in various commodities with its office 
in New York City (App. 34). Dawson was a flour broker 
with its office in Washington, D. C. (App. 188, 189). The 
Bank was engaged in regular banking business and had 
its offices in Washington, D. C. (App. 114, 115). Mario da 
Cuhna Bueno, a resident of Brazil, never served in this ac¬ 
tion, was the representative of the State of Sao Paulo, Bra¬ 
zil (App. 35). 

In the latter part of October, 1946 the State of Sao Paulo 
acting through Bueno purchased from Mack, 15,000 tons of 
flour at $7.80 per bag of 100 lbs. c. i. f. Santos, Brazil, ship¬ 
ment to be made, November, December, 1946 (Pltff’s. Ex. 
“1”, App. 252). Later the time for shipment of the first 
7500 tons was extended to December 20th and then to 
January 15, 1947. Payment was to be made out of a con¬ 
firmed letter of credit to be opened in favor of seller 
(Pltff’s. Ex. “1”, App. 252). 

Mack in turn purchased the required flour from Dawson 
(Pltff’s. Exs. 5, 6, 7, App. 253-255), 7000 tons for shipment 
in November, 1946 and 8000 tons in December, 1946. 

The State of Sao Paulo was unwilling to open the credit 
to pay for the flour in favor of Mack because Mack was not 
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a recognized flour dealer and it refused to open the credit 
in favor of Dawson (Pltff’s. Ex. 12, App. 258). However, 
Sao Paulo was agreeable to opening the credit in favor of 
a bank designated by Mack (App. 43). Mack so informed 
Dawson and Dawson suggested that Mack designate the 
American Security & Trust Company, Dawson’s bank, in 
Washington, and gave Mack the name of Mr. Schooley, 
Vice President of the Bank, as the person Mack should 
contact (App. 43, 44). I 

On November 7, 1946, Maurice Yankiver, Export Mana¬ 
ger for Mack, telephoned Schooley, informed him of the 
sale to Sao Paulo and the proposed purchase by Mack from 
Dawson and asked if Mack could have the credit opened in 
favor of the Bank and whether the Bank would hold the 
profits for Mack’s account (App. 44, 45, 46). On the same 
day the Bank, by Schooley, wrote Mack, “I will appreciate 
it very much if you will arrange to have any of your letters 
of credit issued in our favor payable to our order” (Pltff’s. 
Ex. “8”, App. 255). 

On November 29, 1946 the National City Bank of New 
York opened its confirmed irrevocable letter of credit in fa¬ 
vor of the Bank for $1,170,000 for the account of Sao Paulo 
to pay for 7500 tons of flour available until December 20, 
1946 (Pltff’s. Ex. 11, App. 257). The 29th of November 
fell on Friday. The Bank was closed on Saturday so that 
the advice of credit was not received by the Bank until 
Monday, December 2nd (App. 118). The Bank immedi¬ 
ately telegraphed Mack that the credit had been opened 
(Pltff’s. Ex. 10, App. 256). Mack in turn immediately tele¬ 
graphed Dawson requesting shipping date (Pltff’s. Ek. 
“16”, App. 260). 

Dawson could not finance the purchase of the flour which 
it had sold Mack. Mack attempted to help Dawson. Yan¬ 
kiver went to Washington to see Dawson on December 3rd 
(App. 53). Together, Yankiver and Dawson went to the 
Bank and conferred with a Mr. Mittendorf. It was sug¬ 
gested that the letter of credit be amended in favor of 
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Dawson or assigns and that Dawson would assign the credit 
to the Bank as collateral for a loan to finance the purchase 
by Dawson from the mill. Mittendorf thought this would 
be agreeable (App. 53). Mack immediately sent a cable to 
Bueno to that effect (Pltff’s. Ex. 18, App. 260), and fol¬ 
lowed with a similar cable on December 6th (Pltff’s. Ex. 
17, App. 260). On December 6th Mack wrote to Schooley 
concerning this arrangement (Pltff’s. Ex. 15, App. 259). 
In the meantime, the Bank had made the same request 
through the National City Bank and had received a reply 
that Sao Paulo was unwilling to agree unless the Bank 
guaranteed performance of the contract. This the Bank 
was unwilling to do. (Deft’s. Ex. “D”, App. 276, 277). 
Another conference was had with the Bank on December 
9th when Mr. Schooley was present. Mr. Schooley thought 
that the original suggestion would be acceptable (App. 53). 

There was a further conference at the Bank on December 
19 at which Mr. Bueno and Mr. Bell, President of the Bank, 
vrere present. At that conference Mr. Bell advised Mr. 
Yankiver that in his opinion the Bank should not have be¬ 
come the named beneficiarv of the letter of credit because 
it was not in the flour business (App. 58). However, noth¬ 
ing was done at that conference with respect to the use of 
the letter of credit (App. 58). 

Thereafter despite repeated attempts, Mack was unable 
to contact either Mr. Schooley or Mr. Dawson. Finally, 
in the early part of January, 1947, Mr. Yankiver spoke to 
Mr. Mittendorf and after threat of legal action, got Mr. 
Schooley on the telephone. Mr. Schooley refused to divulge 
any information concerning the disposition of the letter 
of credit, but he informed Yankiver that Mack was en¬ 
tirely out of the deal. (App. 60, 61). Mack did not learn 
that the letter of credit had been assigned by the Bank 
to a mill until after the commencement of this action, and 
the Bank had been examined before trial on May 27, 1947. 
(App. 61-64). At the first examination, Mack was unable 
to procure the name of the mill (App. 63, 64). It was not 
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until the second examination on November 6, 1947 that the 
name of the Kansas Milling Company was disclosed 
(App. 66). 

On December 30, 1946, the American Security & Trust 
Company assigned the letter of credit to the Kansas Mill¬ 
ing Company of Wichita, Kansas. This is evidenced by 
the Bank’s letter of December 30th to the National City 
Bank (Pltff’s. Ex. “22”, App. 266), by the letter of advice 
from the National City Bank to the Kansas Milling Com¬ 
pany dated December 30th which stated that the credit was 
opened “by order of American Security & Trust Company” 
(Pltff’s. Ex. “19”, App. 261), and by the letter of the 
National City Bank to the Bank, dated December 31, 1946 
(Pltff’s. Ex. “23”, App. 266). The credit opened in favor 
of the Kansas Milling Company was admittedly the same 
credit which originally had been opened in favor of the 
Bank. 

Schooley testified originally that the Kansas Milling 
Company was designated by Dawson (App. 66, 70). Later 
Schooley testified that it was at the request of Dawson and 
Bueno (App. 156). The Bank received a fee of $3004 
for assigning the letter of credit. This amount was paid 
by Dawson (Pltff’s. Ex. 30, App. 273, Deft’s. Ex. K, App. 
280) although the check was received from the Kansas 
Milling Company. j 

After the assignment, the Bank retained an interest! in 
the availability of the credit. On January 3,1947, Schooley 
wrote the National City Bank, “I will be happy to receive 
a copy of the reply from the Sao Paulo Branch relative to 
extending the expiration date of the credit to January 30th, 
etc.” (Pltff’s. Ex. “24”, App. 268). When the drafts 
were drawn by Kansas Milling Company, Mr. Cosgriff, 
Assistant Cashier of the National City Bank notified Schbo- 
ley that drafts had been honored (Pltff’s. Ex. “27”, App. 
271). 

Bueno had been in Washington in conference with Daw¬ 
son, during Christmas and December 30th. They reached 
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an agreement under which they were to divide between 
'themselves all the profits upon the sale of the flour to Sao 
Paulo. This agreement was reduced to writing on or about 
January 15th (Pltff’s. Ex. “20”, App. 262-264). How¬ 
ever, prior to that date, Dawson had instructed the mill in 
detail as to the disbursement of the profits; i. e. the differ¬ 
ence between the mill price and the resale price to Sao Paulo 
(Pltff’s. Ex. “30”, App. 272-274). Thus the original credit 
established to pay for the flour which Mack had sold to Sao 
Paulo was used to pay for the flour actually shipped. 

As a result of the acts of the defendants, Mack lost its 
sale and the profits thereon in the amount of $93,800 (App. 
76, 77). 

STATEMENT OF POINTS. 

I. Upon the undisputed evidence the letter of credit was 
opened for the account of John Mack in the name of its 
nominee American Security & Trust Company to pay for 
merchandise sold by John Mack to the State of Sao Paulo. 
The Trial Court erred in making findings of fact No. 12 
(App. 26), Nos. 31, 32 and 33 (App. 31); conclusions of law 
Nos. 2, 3, 4 and 5 (App. 32). 

II. The Bank could not dispose of the letter of credit 
without Mack’s consent and the diversion of the letter of 
credit by the Bank was a wrong, for which defendants were 
liable. 

III. The plaintiff was entitled to recover damages 
against such of the defendants as were shown guilty of the 
wrong, although the complaint was laid in conspiracy. 

SUMMARY OF ARGUMENT. 

Appellant Mack contends that upon the undisputed evi¬ 
dence it was entitled to recover and that the testimony of¬ 
fered by the defendants, Bank and Dawson, raised no 
material issue. The letter of credit opened in favor of 
the Bank by Sao Paulo was for the account of Mack, the 
seller of the flour, and the proofs permitted no other con- 
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elusion. The conversation between Yankiver representing 
Mack and Schooley representing the Bank, on November 
7, 1946 resulted in Mack designating the Bank as the payee 
of the letter of credit and in accepting and retaining the 
letter of credit the Bank acted for and on behalf of Mack. 
It is of no consequence whether the conversation between 
Yankiver and Schooley of November 7, 1946 was general 
or whether it specifically referred 'to Mack’s sale to Sao 
Paulo. The Bank’s assurances to Mack that it would ap¬ 
preciate it if Mack would arrange to have its letters of 
credit issued in favor of the Bank, made payable to the 
Bank’s order, contained in the Bank’s letter to Mack of 
November 7, 1946, followed by the actual opening of the 
letter of credit on November 29, 1946, the Bank’s almost 
immediate knowledge of Mack’s interest in the letter of 
credit and the Bank’s retention of the letter of credit pre¬ 
cluded the Bank from assigning the letter of credit without 
Mack’s consent. The Bank’s claim that it refused to ac¬ 
cept the letter of credit is completely dissipated by the 
Bank’s own course of conduct after its receipt which cul¬ 
minated in the Bank assigning the letter of credit to Daw¬ 
son’s nominee and accepting a fee for making such as¬ 
signment. 

If the Bank did not know before, it knew almost immedi¬ 
ately after the letter of credit was opened, of Mack’s in¬ 
terest therein. Between the 2nd day of December and 
the date of the Bank’s assignment it was fully informed con-j 
cerning Mack’s sale to the State of Sao Paulo as well as; 
Mack’s purchase from Dawson. i 

It is admitted that the Bank assigned the letter of credit 
without Mack’s consent. The Bank’s refusal to disclose 
to Mack the disposition which it had made of the credit,; 
fastens upon the Bank guilty knowledge of its culpability.; 

The State of Sao Paulo was not the Bank principal. 
There was no proof from which an inference could be; 
drawn that the Bank acted on behalf of the Government of 
Sao Paulo and the Bank was wholly unauthorized to fol- 
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low the instructions of Sao Paulo or Dawson in disposing 
of the letter of credit. 

The further contention of the appellant is that it was 
unnecessary to establish the conspiracy alleged in the com¬ 
plaint. If proof of conspiracy or concerted design failed, 
plaintiff could nevertheless recover against such of the 
defendants as were shown to be guilty of the tort. 

ARGUMENT. 

It is not contested that Mack sold the State of Sao Paulo 
15,000 tons of flour to be paid for out of confirmed irrev¬ 
ocable letters of credit. It is undisputed in the record that 
Sao Paulo was unwilling to open such letters of credit in 
favor of the seller, Mack, or Mack’s supplier, Dawson, but 
was agreeable to opening the letter in favor of a reputable 
bank or mill designated by Mack. Nor is it disputed that 
Mack did designate defendant Bank, to the State of Sao 
Paulo, as a reputable bank in whose favor the letter of 
credit could be opened for Mack’s account. The facts are 
that Mack conferred with its supplier, Dawson, for a sug¬ 
gestion as to the name of a bank who could be named as the 
beneficiary of the letter of credit. Dawson suggested his 
own bank and gave Mack the name of Schooley, Vice Presi¬ 
dent of the Bank, as the person Mack should contact. After 
Mack, through its export manager, Yankiver, contacted 
defendant Bank, it advised the State of Sao Paulo that the 
letter of credit could be opened in defendant Bank’s name. 
There is a dispute in the record as to whether Yankiver’s 
telephone conversation with Schooley concerned this par¬ 
ticular sale of flour or whether it related to Mack’s letters 
of credit in general. But there is no dispute in the record 
that Schooley not only agreed but requested Mack to have 
its letters of credit opened in favor of the Bank. Indeed 
there could be no dispute on this score because on the day 
of the conversation, Schooley wrote Mack, “Pursuant to my 
conversation of even date, I will appreciate it very much if 
you will arrange to have any of your letters of credit is- 
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i 

sued in our favor made payable to our order.” Conse¬ 
quently the record is clear that it was upon the strength of 
the conversation referred to in Schooley’s letter and testi¬ 
fied to by Yankiver that the letter of credit for the payment 
of the first 7500 tons of flour sold by Mack to the State of 
Sao Paulo was opened in the Bank favor. 

The letter of credit was opened on November 29th but 
because of the intervening week-end holiday it was not re¬ 
ceived by Schooley until December 2nd. On the same day 
the Bank received a cable from Bueno advising it direct of 
the opening of the credit and requesting the Bank to notify 
John Mack. It is noteworthy that the cable did not request 
the Bank to notify Dawson or anyone else other than Mack. 
(Deft’s. Ex. “C”, App. 276). The Bank did on the same 
day notify Mack by telegram of the opening of the credit 
(Pltff’s. Ex. “10”, App. 256). Although Bueno did not re^ 
quest the Bank to notify anyone other than Mack, the Bank 
got in touch with Dawson. This is evident from the Bank’s 
telegram to Mack in which it stated that Dawson could not 
deliver bv December 20tli. On the 2nd of December when 
the Bank contacted Dawson it apparently became apprised 
of Dawson’s lack of financial ability to procure from the 
mill the flour which Dawson had sold to Mack. 

On December 2nd, either before or after the Bank noti¬ 
fied Mack of the opening of the credit (the record is not 
clear) the Bank requested the National City Bank of New 
York to notify Sao Paulo that it did not want the credit 
in its present form and requested that the letter of credit 
be amended in favor of its customer, Dawson and/or as-* 
signee. This request was denied unless the Bank would 
guarantee the performance of the contract. The Bank re^ 
fused so to do. j 

What transpired between the Bank and Dawson which 
resulted in the Bank’s request to amend the letter of credit 
in favor of Dawson and/or assignee must be left to the! 
imagination. Neither the Bank nor Dawson deemed it 
necessary or expedient to explain. However, it is reason-1 
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able to suppose that the Bank did not make the request 
without consultation with Dawson and that such consulta¬ 
tion was had on the Bank’s own motion because Bueno had 
only requested that the Bank notify Mack (Deft’s. Ex. C, 
App. 276). 

On the following day, December 3rd, Yankiver was in 
Washington and with Dawson went to the Bank in an at¬ 
tempt to get financial assistance for Dawson to enable Daw¬ 
son to procure the flour from its supplier. On that day 
Dawson suggested to the Bank that the letter of credit be 
assigned to Dawson or assignee and that Dawson would re¬ 
assign it to the Bank as collateral security for a loan (App. 
53). This was the first that Mack ever heard of such a 
proposal, but the request of the Bank to Sao Paulo of the 
preceding day for such an amendment would easily indi¬ 
cate that Dawson had made the proposal on December 2nd 
before Mack heard of it. Particularly so in the absence of 
any explanation by the Bank. 

On December 6, 1946, three days later, Mack wrote the 
Bank (Pltff’s. Ex. 15, App. 259), bespeaking the Bank’s 
cooperation. Mack said, “It was at your suggestion that 
the credit originally be set up in your Bank * * * ”. This 
statement evoked no denial from the Bank. 

On December 9, 1946, Yankiver with Dawson, again con¬ 
ferred with the Bank and discussed the matter with Mr. 
Schooley. The Bank still had the letter of credit. On 
December 19th there was another conference at the 
Bank. Present were Schooley, Bell, Bueno, Yankiver and 
Dawson. Versions differ as to what was said at that con¬ 
ference but all agreed that nothing was accomplished and 
that the Bank’s president took the position that the Bank 
should never have permitted itself to be named as the bene- 
ficiarv of the letter of credit because the Bank was not in 
the flour business. The Bank still continued to hold the 
letter of credit. 

From that day, December 19th, until long after this action 
was commenced, Mack was unable to learn what disposition 
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had been made of its letter of credit, despite strenuous ef¬ 
forts to get the facts. Yankiver continuously tried to reach 
Sehooley by telephone and only succeeded when he threat¬ 
ened legal action. Sehooley refused to disclose the name of 
the assignee or any other information and informed Yan¬ 
kiver that Mack was completely out of the deal (App. 60). 
The Bank persisted in this attitude when Mack engaged 
Judge Trammell to represent it. (App. 141, 158). The- 
Bank’s justification was that Cosgritf advised that it was 
not necessary to divulge such information. Cosgritf had 
no recollection of giving such advice (App. 182), but even 
if he had done so, it would have been of no value because 
Sehooley never informed Cosgritf at any time that Mack ! 
had any connection with or interest in the transaction (App. 
185). 

So Dawson and Bueno got Mack’s letter of credit and 
the profits from Mack’s sale while the Bank got $3000 for 
the assignment and held Mack a:t bay while Dawson and 
Bueno divided their ill-gotten gain. This part the Bank 
played well. Lawyer Trammell came to the Bank about 
January 15, 1947 to demand information as to the disposi¬ 
tion of the letter of credit (App. 158), but got no informa¬ 
tion. The letter of credit was availed of on January 28,; 
1947 (Pltff’s. Ex. “27”, App. 271) and the Bank was so 
informed. From and after that date the difference between: 
the cost of the flour and the sale price (subject to certain 
deductions) were either in the possession of the Kansas, 
Milling Company or the Fourth National Bank of Wichita,, 
Kansas, for the account of Dawson and Bueno (Pltff’s. Ex. 
“30”, App. 272-274), available to the suit of Mack if Mack 
could but locate the fund. That was the business of Judge 
Trammell when he called on the Bank on January 15, 1947.; 
In May, 1947 after this action had been commenced the: 
Bank was examined before trial by its vice-president, 
Sehooley, and still the name of the assignee was concealed 
(App. 63-65). Counsel for Dawson objected to the intro¬ 
duction of the assigned letter of credit unless the name of 
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the assignee was blanked out. Counsel for the Bank made 
no objection, but on the other hand did not offer to disclose 
the information which he had. The Bank had the right, if 
not the duty, to disclose this information. The intentions 
of the Bank in this respect are not free from suspicion be¬ 
cause according to its claim it had no interest in the letter 
of credit after the assignment, and certainly under no 
theory could there have been any grounds for concealment 
after the letter of credit had been exhausted. So it was 
that the profits derived out of the letter of credit were kept 
from Mack until they were dissipated. 

Agency need not be predicated upon an express agree¬ 
ment. It may be implied from the conduct of the parties 
and it may be established by circumstances and the con¬ 
duct of the parties. 

Zeligsonv. Hartman-Blair, 135 Fed. 2d 874 (CCA 10th, 
1943). 

Huckabee v. Pullman Company, 8 Fed. 2d 43 (Dist. 
Ct., S. D. Ga. 1925) 

Bonnelle v. United States, 53 Fed. 2d 997 (CCA 8tli, 
1931) 

It matters not what the Bank considered the arrangement 
to be as the result of the conversation between Schooley 
and Yankiver on November 7, 1946. As of that date ad¬ 
mittedly it held itself out as available to Mack to act for 
Mack with respect to Mack’s letters of credit. The Bank 
said so. When Mack’s letter of credit arrived a short 
time later, the Bank was bound to know that it was Mack’s 
intention that the Bank hold the letter of credit for Mack’s 
account. At that time the Bank had two well defined 
courses open to it. It could immediately reject the letter 
of credit, if it had no prior obligation, or if it did, retain 
it subject to Mack’s order. 

The way to rejection was simple. On the day of re¬ 
ceipt or as nearly so as possible the Bank could have pur¬ 
sued the normal and usual course of putting the letter of 
credit in an envelope and returning it to the National City 
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Bank with a letter explaining that it had never authorized 
anyone to open such a letter of credit in its favor and that 
it unequivocally refused to accept it. That is what any¬ 
one, even the most uninitiated, would have done unless, of 
course, there was some prior obligation. This the Bank 
did not do, conscious of the obligation which arose from 
its invitation to Mack to have Mack’s letters of credit 
opened in favor of the Bank. On the contrary, the Bank 
immediately sought to make the credit available to Mack’s 
supplier for a loan to finance the purchase of the flour by 
Dawson from the Mill. The Bank’s telephone communi¬ 
cation with the National City Bank on December 2nd in 
which it requested an assignment to Dawson and/or as¬ 
signee fell far short of rejection. On December 4th when 
the Bank was advised that the request would only be 
granted upon its guarantee of performance the Bank still 
did not reject the letter of credit. i 

The Bank continued to retain the letter of credit through¬ 
out the month of December, 1946 and finally exercised do^ 
minion and control of the letter of credit by assigning it to 
Dawson’s mill. The witness, Cosgriff, vouched for as an 
expert by the Bank, and head of the Commercial Credit 
Department of the National City Bank, was fully aware 
of the Bank’s obligation. He testified, without qualifica¬ 
tion, that no one but the Bank could use the credit and 
that it could not be assigned without the Bank’s consent 
(App. 71). He further testified: 

j 

“Q. You are fully familiar with irrevocable letters 
of credit? A. I think so. 

Q. And this original letter of credit was an irrev¬ 
ocable letter of credit * * *? A. Definitely. It was 
an irrevocable letter of credit.” 

And again (App. 185, 186): 

i 

“Q. You are definite, are you, Mr. Cosgriff, that the 
instructions to open what you have referred to as the 
supplemental letter of credit, came from Mr. Scliooley! 
A. They would have to come from him. 

I 

j 
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Q. You would not accept it from anyone else, would 
you ? A. That is right. ’ * 

Schooley’s testimony was in strange contrast to the 
Bank’s claim that it refused the letter of credit (App. 146). 

“A. Yes, sir; that is correct. That letter of credit 
was originally opened by the Secretary of Agriculture 
payable to the American Security and Trust Company. 
The National City Bank of New York or no one else 
could take that money away from us until we agreed 
to it. They had put the money here until December 
20th. It was ours to use. We refused to use it; and 
then we assigned it to the Kansas Milling Company on 
December 31st.” 

The Bank’s position that it refused the letter of credit, 
coupled with the admission that it was theirs ’to control and 
that it assigned it, is indeed difficult to digest. 

As a matter of law, a letter of credit can not be assigned 
unless it so provides upon the face thereof. 

Banco National Ultramarine v. First National Bank, 
2S9 Fed. 169, 174. (D. C. Mass.) 

Erickson v. Refiners Export Co., 264 App. Div. (N.Y.) 
527. 


Such was the letter of credit here involved. It was on its 
face irrevocable and hence could not be controlled by the 
opener without the consent of the beneficiary. 

In “A Review of Export and Import Procedure,” pub¬ 
lished by the Guaranty Trust Company of New York, re¬ 
vised July 1950, it is stated at page 32: 

“It must be borne in mind that once an irrevocable 
letter of credit is issued, it can be neither modified nor 
cancelled prior to the expiration without the consent 
and agreement of all parties, including the beneficiary. ’ ’ 

Article V, Uniform Customs and Practice for Commer¬ 
cial Documentary Credit Fixed by the Seventh Congress of 
the International Chamber of Commerce, provides: 
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“Irrevocable credits are definite undertakings by an 
opening bank in favor of the beneficiary. Such under¬ 
takings can neither be modified nor cancelled without 
the agreement of all concerned.” 

j 

This Schooley knew, but in the thought that “it was ours 
to use,” he was utterly in error. The Bank was the named 
beneficiary, but it was not the true beneficiary. Who was? 
Not the State of Sao Paulo. It was the opener of the letter 
of credit. Not Dawson. Neither the letter of credit nor any¬ 
thing remotely connected with the transaction had ever 
been discussed between Dawson and the Bank prior to No-- 
vember 29, 1946. Who did confer with the Bank prior to 
that date concerning a letter or letters of credit? Admits 
tedly, Mack. By a process of elimination, the Bank clearly 
knew for whose account the credit had been established 
when it was received. If it did not know then, it knew soon 
enough and yet the Bank retained the credit to receive q. 
fee for exercising the right of assignment which right ac¬ 
cording to the Bank it never had. 

The excuse of the President of the Bank for assigning the 
letter of credit to the Kansas Milling Company was not 
sound. True the Bank was not in the flour business, but 
it did not have to be. The Bank having been designated as 
beneficiary by Mack, it was Mack’s obligation to put the 
Bank in possession of the documents required to draw 
against the credit. If Dawson did not supply the floury 
Mack would be compelled to procure it elsewhere and there 
was testimony that other supply was available to Macki 
(App. 79). If Mack could not furnish the Bank with the re¬ 
quired documents, the Bank would have had no response 
bility. The credit would have expired and that would have 
been the end of it. The Bank was not, from anything that 
appears in this record, required to be in the flour business.! 

Upon the undisputed evidence the letter of credit was ! 
opened for the account of John Mack in the name of its! 
nominee, American Security & Trust Company, to pay for 
merchandise sold by Mack to the State of Sao Paulo. The 

1 
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Bank could not dispose of the letter of credit without 
Mack’s consent. The diversion of -the letter of credit was 
a wrong for which the defendants are liable. 

The complaint charged the defendants and all of them 
with conspiracy to eliminate the plaintiff from the transac¬ 
tion. However, it was not necessary for plaintiff to prove 
the existence of a conspiracy in order to recover damages 
from such of the defendants as were shown to be guilty of 
a wrong. The rule is summarized as follows: 

“If a plaintiff failed in the proof of a conspiracy or 
concerted design, he may yet recover damages against 
such of the defendants as are shown to be guilty of the 
tort without such agreement. The charge of conspir¬ 
acy, where unsupported by evidence, will be considered 
mere surplusage, not necessary to be proved to sup¬ 
port the action.” 

The foregoing language was approved in Howland v. 
Corn , 232 Fed. 35-40 (2nd Cir.). See also Green v. Davies, 
182 N. Y. 299, 75 N. E. 536; Perry v. Hayes, 215 Mass. 296, 
102 N. E. 318. 

CONCLUSION. 

It is respectfully submitted that the judgment appealed 
from should be reversed with directions for judgment in 
favor of the plaintiff for the damages shown upon the trial 
to wit, the sum of $93,800 (App. 76, 77) with interest from 
December 30,1946 and costs. 
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QUESTION PRESENTED. 

The State of Sao Paulo, Brazil, caused a letter of credit 
to be issued, through the National City Bank of New York, 
to American Security and Trust Company, to pay for flour 
to be shipped to Brazil, but the Trust Company refused to 
accept the letter of credit, on the conditions made part 
thereof. Thereafter, upon authorization from Sao Paulo, 
the credit was transferred by the Trust Company to the 
Kansas Milling Company, which accepted the credit and; 
shipped the flour to Brazil, pursuant to arrangements made 
by Dawson, a Washington broker, who had first suggested 
tlie issuance of the credit to the Trust Company. 

Question: Was the Trust Company agent for Sao Paulo 
or for John Mack Associates, New York brokers, who had 
agreed by separate contracts, to which the Trust Company 
was not a party, to purchase flour from Dawson and to sell 
it to Sao Paulo? 

The District Court found as a fact that the Trust Com^ 
pany always refused to accept the credit and “did not agree 
at any time to act as Mack’s agent” (App. 31), and held 
that Mack was not entitled to recover from the Trust Com¬ 
pany. 


j 

i 




J, 


INDEX 


Page 


Jurisdiction. 1 

Short Statement. 2 

Statement of the Case. 3 

Pre-Trial Proceedings. 8 

Summary of Argument. 9 

Argument: 

1. Trust Company never agreed to accept credit for 

account of John Mack Associates . 10 

2. Findings of Fact are suported by evidence. 14 

Finding No. 12—Trust Company always re¬ 
fused to accept credit. 14 

i 

Finding No. 31—Proposal to issue credit to 
Trust Company originated with Dawson, not 
Mack. 14 

Finding No. 32—No agreement that Trust Com¬ 
pany act as agent for Mack. 15 

Finding No. 33—Trust Company refused to 
guarantee fulfillment of contract. 15 

3. Transfer of credit to Kansas Milling Company 

was lawful and proper. 19 

4. Conclusions of Law are supported by the evidence 21 

Opinion of District Court. 22' 
















IN THE 


United States Court of Appeals 


For the District of Columbia Circuit. 


No. 10,784. 


JOHN MACK, et al., d/b Style of John Mack Associates, 

Appellants , 


v. 

AMERICAN SECURITY AND TRUST COMPANY, 

et al., Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE, 
AMERICAN SECURITY AND TRUST COMPANY. 
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SHORT STATEMENT. 

In October 1946, the State of Sao Paulo, Brazil, sent its 
agent, Bueno, to the United States to buy a large quantity 
of flour. Bueno entered into a contract to purchase 15,000 
tons of flour from appellants, John Mack Associates, New 
York brokers, who gave an order to Dawson Export Com¬ 
pany, a Washington broker, to purchase the flour. Dawson 
accepted the order, provided Mack would furnish a letter 
of credit against which drafts could be drawn to pay for 
the flour. 

Sao Paulo was unwilling to issue credit to Mack or to 
Dawson, whereupon Dawson suggested that the credit be 
issued to appellee American Security and Trust Company, 
where Dawson had a checking account. 

Sao Paulo then caused a letter of credit for $1,170,000 to 
be issued, through the National City Bank of New York, 
to appellee American Security and Trust Company, to pay 
for 7,500 tons, but when the letter of advice arrived, the 
Trust Company refused to accept the credit and declined 
to assume the responsibility of obtaining the numerous 
documents required, such as bills of lading, consular in¬ 
voices, insurance policies, etc. 

At a conference in Washington on December 19, 1946, at 
which Bueno, Yankiver representing Mack, Dawson and 
officers of the Trust Company were present, the Trust 
Conpanv continued to refuse to accept the credit, but of¬ 
fered to consider any method by which the credit could be 
used to buy the flour. The whole deal then appeared to be 
at an end. 

On December 26,1946, however, Bueno returned to Wash¬ 
ington and informed Dawson that he would no longer deal 
with Mack. He then requested Dawson to renew his efforts 
to find a supply of flour. Dawson thereupon obtained a com¬ 
mitment from the Kansas Milling Company, and Bueno 
obtained authorization from Sao Paulo, issuer of the credit, 
to have the credit assigned to the Milling Company. The 
Trust Company, original beneficiary of the credit, con- 
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sented to an assignment of the credit to the Milling Com¬ 
pany, which accepted the credit and supplied the flour, in 
cooperation with Dawson who went to New Orleans and 
arranged for its shipment to Brazil. Bueno and Dawson, 
pursuant to an agreement, of which the Trust Company 
had no knowledge until after this action was filed, divided 
the net profit, being the difference between the price paid! 
by Sao Paulo and the price charged by the Milling Coim 
pany, plus ocean freight, insurance, etc. 

The Trust Company received only the usual banker’s 
commission of of 1%, which amounted to $3,004, as com¬ 
pensation for the time and attention given to the trans-i 
action. 

The Trust Company never accepted the credit for Mack’^ 
account or for anyone’s account and never agreed to pro¬ 
tect or to act as agent for Mack in the transaction. 

This action was filed by Mack against the Trust Com-^ 
pany, Bueno (who was never served with process) and, 
against Dawson for an alleged conspiracy to eliminate 
Mack from the deal, but Mack has apparently abandoned 
the conspiracy charge and now claims that he was damaged 
by the alleged wrongful “diversion” of the letter of credit. 

The District Court, without a jury, after a protracted 
trial, found the facts and entered judgment in favor of the ; 
Trust Company and Dawson. From that judgment, Mack 
perfected this appeal. 

STATEMENT OF THE CASE. 

The facts set forth in some detail in the Findings of 
Fact (23-31)* are fully supported by the evidence which 
has been printed by appellants in extenso in the Appendix. 

In October 1946, the State of Sao Paulo, Brazil, herein¬ 
after called “Sao Paulo,” sent an agent, Bueno, to thei 
United States to buy a large quantity of flour (23). Bueno 
came in contact with various brokers in New York, includ- 

- ^ b ! 

* Numbers in parentheses, except Exhibit numbers, refer to pages of the 
Joint Appendix, unless otherwise indicated. 

! 

! 
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ing Yankiver, representative of John Mack Associates, ap¬ 
pellants, hereinafter called “Mack” (24). 

On October 31, 1946, although Mack then owned no flour 
and had no commitment to purchase flour (24; Yankiver, 
42), Mack entered into a contract through Bueno to sell 
15,000 tons of flour to Sao Paulo (24; Yankiver, 35-36; PI. 
Ex. 1, 252). 

Mack then came in contact in New York with Dawson 
Export Company, flour brokers, of Washington, D. C., 
hereinafter called “Dawson,” and on November 13th Daw¬ 
son accepted an order to supply Mack with 15,000 tons of 
flour, provided Mack would furnish a letter of credit, trans¬ 
ferable and divisional, in favor of Daw’son, to pay for the 
flour (25; Yankiver, 39-41; PI. Ex. 5 and 6, 253-254). 

Sao Paulo, however, refused to issue a letter of credit 
in favor of Mack or Dawson, because neither of them was 
sufficiently known commercially, whereupon Dcvwson, not 
Mack, suggested that the credit be issued to “his bank”, the 
American Security and Trust Company, where Dawson had 
a checking account (24, 31; Yankiver, 43-44). 

On November 7th, Yankiver, representing Mack, tele¬ 
phoned to Schooley, Vice President of the Trust Company, 
to inquire whether the Trust Company was in a position 
to handle letters of credit, Yankiver testifying that he men¬ 
tioned the proposed flour transaction (Yankiver, 44), but 
Schooley, testifying that he had no knowledge then of the 
negotiations between Mack and Dawson and understanding 
that the inquiry was general, replied in general terms, 
orally and in writing, that the Trust Company would be 
glad to handle any letters of credit issued in its favor 
(Schooley, 115-117; PI. Ex. 8, 255). The Court found that 
Schooley at that time knew nothing about the above nego¬ 
tiations relating to the proposed sale of flour (25). 

On November 22d, at Dawson’s (not Mack’s) request, 
Schooley sent a cable to Bueno in Brazil that Dawson had 
submitted documents indicating that Dawson could meet 
reasonable commitments in flour and suggested that a divi- 
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sible letter of credit be issued in favor of the Trust Com¬ 
pany (Schooley, 132; Def. Ex. H, 279). 

On November 29th, a letter of credit for $1,170,000 to 
pay for 7,500 tons of flour was isued by Sao Paulo in favor 
of the Trust Company, and advice thereof was sent to the 
Trust Company by Bueno from Brazil (Def. Ex. C, 276) 
and by National City Bank from New York (PI. Ex. 11, 
256). As soon as advice of the credit was received in 
"Washington on Monday, December 2d, the Trust Company 
immediately notified the National City Bank that the Trust 
Company refused to accept this particular credit and re¬ 
fused to assume responsibility for the numerous documents 
thereby required, including bills of lading, consular in¬ 
voices, insurance policies, etc. (26; PI. Ex. 11 and 12, 256- 
258; Schooley 118-119; Cosgriff, 173). 

On December 2d, upon receipt of a request by cable from 
Bueno, who was then in Brazil, the Trust Company notified 
Mack that the credit had been opened, but informed Mack 
that Dawson believed that the flour would not be available 
by December 20th, the expiration date of the credit (Def. 
Ex. C, 276; PI. Ex. 10, 256). 

On December 2d, Cosgriff, Assistant Cashier of National 
City Bank, upon receipt of the Trust Company’s refusal 
to accept the credit, cabled that information to Sao Paulo 
and inquired whether the credit could be assigned to Daw¬ 
son, or assignee, to which Sao Paulo replied that the credit. 
could be so assigned, if the Trust Company would assume : 
full responsibility for fulfillment of the contract (26-27;; 
Schooley, 123; Cosgriff, 173; Def. Exs. M and N, 281-282). 

The Trust Company immediately refused to assume that 
responsibility and so notified Cosgriff and Dawson (27; ; 
Schooley, 121-125; Cosgriff, 174; Def. Exs. D, E, F, M, N, ; 
276-282). 

On December 9th, Yankiver, representing Mack, came to 
Washington and, in conference with Dawson and Schooley, 
suggested that the credit be issued to Dawson and then be 
reassigned by him to the Trust Company as security for 



6 


money to be advanced by the Trust Company to Dawson to 
pay for the flour, but the Trust Company declined to enter 
into any such arrangement (27; Schoolev, 125-126). 

On December 19th, Bueno (who had returned from 
Brazil), Yankiver, Dawson and Schooley conferred in 
Washington with D. W. Bell, President of the Trust Com¬ 
pany. Bueno and Yankiver urged that some way be found 
to use the credit which had been issued, but the Trust Com¬ 
pany continued to decline to enter into the arrangements 
proposed by them (28; Schooley, 129-130; Bell, 162-163). It 
was then understood that the deal with Mack was definitely 
ended (Dawson, 201), and Bell testified, with*respect to the 
conference on December 19th, as follows: 

“Q. Did you agree to have the trust company serve 
as an agent for John Mack Associates in any transac¬ 
tion? A. No, sir; we did not. 

“Q. At that conference, was there any discussion of 
the American Security and Trust Company holding the 
proceeds of this letter of credit to protect John Mack’s 
compensation? A. No, sir. To my recollection, it was 
not even mentioned. 


Q. Before this suit was filed, w r hich we agree was the 
latter part of January, 1947, did you hear any discus¬ 
sion about eliminating John Mack from this transaction 
or deal? A. No, sir; I did not. 

“Q. Did you have any motive to deprive John Mack 
of any compensation that he may have been entitled 
to ? A. Certainly not. 

“Q. Was the matter of his compensation discussed 
in any way? A. No, sir” (App. 163). 

On December 20th, Bueno received a cable from Sao 
Paulo authorizing extension of the credit to January 20, 
1947, and authorizing the Trust Company to assign or 
transfer the credit (22, 28, 131). The National City Bank 
received similar authorization from Sao Paulo (Cosgriff, 
176; Def. Ex. P. 282). 
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Thereupon, on December 26th, Bueno called on Cosgriff 
in New York, then came to Washington (Schooley, 134) 
and told Dawson that he refused absolutely to have any 
further business with Mack; “he was completely through 
with them” and he requested Dawson to renew his efforts 
to get flour (Dawson, 202). Dawson then learned that he 
could get the flour from the Kansas Milling Company of 
Wichita, Kansas, and he so informed Bueno in New York 
(29; Dawson, 203-205). 

Upon this information being given to the National City 
Bank, on December 30th, Cosgriff telephoned Schooley 
that, as Sao Paulo had so authorized, the credit could 
be assigned to the Kansas Milling Company, and: 
Schooley consented to the assignment orally and by letter 
(29-30; PI. Ex. 22, 266; Schooley, 136). Schooley did not 
actually sign an assignment of the letter of credit, but' 
merely told National City Bank that the Trust Company 
would not accept the credit and that the Kansas Milling! 
Company would accept it (Schooley, 65,142; Cosgriff, 175).' 

On December 30th, the National City Bank issued a 
“supplemental” letter of credit, based on the original 
credit, to Kansas Milling Company (30; Schooley, 137; 
Cosgriff, 177-178; PI. Ex. 19, 23 and 24, 261-268). 

The transaction was consummated by the Milling Com-: 
panv supplying the flour in cooperation with Dawson, who 
went to New Orleans and arranged for its shipment to 
Brazil (Dawson, 205-208). 

Bueno and Dawson agreed to divide the profit on the 
transaction, being the difference between the price paid 
by Sao Paulo and the price charged by the Milling Com¬ 
pany, plus ocean freight, insurance, etc. (PI. Ex. 20, 262- 
264). The Trust Company was not a party to and did not 
learn of this Bueno-Dawson agreement, until after this suit 
was filed (Schooley, 142). Dawson’s net share of the profit 
was about $5,000 (Dawson, 208). 

The National City Bank and the Trust Company were j 
paid by the Milling Company, upon Dawson’s order, the 
usual bankers’ commission of Vs and X A of 1%, or $1,502 
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and $3,004, respectively, as compensation for the consider¬ 
able amount of time and attention which the officers of the 
two institutions gave to the transaction (31; Schooley, 
140-141; Cosgriff, 179-181; Def. Ex. K. 280). 

The Trust Company never agreed to act as Mack’s 
agent, never promised to hold the credit for the account 
of Mack and never agreed to protect Mack in the premises 
(31; Schooley, 117, 141-142; Bell, 163). 

This action was filed by Mack against the Trust Com¬ 
pany, Dawson and Bueno (Bueno was not served with 
process), on the theory that the defendants conspired to 
eliminate Mack from the transaction, although apparently 
that theory has been abandoned, and Mack now claims that 
he was damaged by the alleged wrongful “diversion” of 
the letter of credit (App. Brief, p. 16). 

The District Court, sitting without a jury, found the 
facts and entered conclusions of law and a judgment in 
favor of the defendants (23-32), from which judgment this 
appeal was taken. Dawson filed a counterclaim against 
Mack for alleged breach of Mack’s contract to purchase 
flour from Dawson, but the counterclaim was decided by 
the District Court in favor of Mack, and no appeal has 
been noted bv Dawson. 

Pre-Trial Proceedings. 

The manner in which the Pre-Trial Proceedings are 
printed in the Appendix may be misleading. The only 
facts stipulated at pre-trial were those set forth on page 
22, the first line on page 23, and, going back, the last six 
lines on page 21 of the Appendix. 

The material on pages 16, 17, 18 and in the first four 
paragraphs on page 19 of the Appendix was not stipulated, 
but constitutes merely a statement of the “contentions” or 
“claims” of the plaintiffs. The “contentions” of the de¬ 
fendants, which are so labeled, appear on pages 19, 20 and 
21 of the Appendix. 
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SUMMARY OF ARGUMENT. 

I 

1. Appellants’ entire argument is based fundamentally, 
upon the premise that the letter of credit was opened for 
the account of appellants and the Trust Company accepted 
it as agent for the appellants. The findings of the Dis¬ 
trict Court, supported by the evidence, demonstrate that; 
such premise is wholly erroneous. 

2. Appellants, on page 6 of their brief, indicate that they 
object only to findings of fact Nos. 12, 31, 32 and 33 and to 
conclusions of law Nos. 2, 3, 4 and 5. An analysis of those 
findings and conclusions will show that they are fully sup¬ 
ported by the evidence. 

3. Appellants, on page 16 of their brief, apparently 
abandon the charge in the complaint that appellees con¬ 
spired to eliminate appellants from the flour transaction! 
and base their claim upon the alleged wrongful “diver¬ 
sion” of the letter of credit, but the findings and evidence i 
show that appellants were not parties to the letter of credit 
and never acquired any interest therein by supplying the j 
flour or furnishing any of the documents required by the j 
credit. The assignment to the Milling Company, which i 
supplied the flour, was duly authorized by the Trust Com- j 
pany’s principal, the State of Sao Paulo, which issued the 
credit, and such transfer was lawful and proper. 






10 


ARGUMENT. 

Point 1. 

The Trust Company Never Agreed to Accept the Letter of 
Credit for the Account of or to Act as Agent for John 
Mack Associates. 

At the beginning of their brief, appellants state that the 
first question presented is whether the Trust Company re¬ 
ceived the letter of credit for the account of John Mack 
Associates. The District Court correctly answered this 
question in the negative (Finding of Fact, 31). The origi¬ 
nal letter of credit said on its face that it was opened in 
favor of the Trust Company “for account of Secretaria da 
Agricultura do Estado de Sao Paulo” (PI. Ex. 11, App. 
257). Mack’s name did not appear thereon. 

At the beginning of appellants’ Summary of Argument 
on page 7 of their brief, the statement is made that the 
conversation between Yankiver representing Mack and 
Schoolev representing the Trust Company on November 
7,1946, resulted in Mack designating the Trust Company as 
payee of the letter of credit, and in accepting and retaining 
the letter of credit the Bank acted for and on behalf of 
Mack. 

Upon this alleged conversation on November 7th, fol¬ 
lowed by Schooley’s letter to Mack of the same date, ap¬ 
pellants base their whole case, claiming that the Trust Com¬ 
pany thereby agreed to serve as Mack’s agent in this par¬ 
ticular transaction. The position thus assumed by appel¬ 
lants, especially in view of subsequent events, is wholly un¬ 
tenable. 

Yankiver’s version of the conversation on November 7th 
will be found on pages 44-46 and page 80 of the Appendix. 
Yankiver first testified that Sao Paulo refused to issue a 
letter of credit either to Mack or to Dawson, whereupon 
Dawson, wdio had a checking account with the Trust Com¬ 
pany, (Schooley, 117), suggested that the credit be issued to 
the Trust Company (Yankiver, 43, 79). Yankiver testified 
that he then telephoned from New York to Schooley in 
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Washington that Mach had a deal with Dawson to supply 
flour to Sao Paulo, and he inquired whether Schooley ob¬ 
jected to a letter of credit being opened in the name of the 
Trust Company, and Schooley replied that he had no objec¬ 
tion whatever and subsequently sent Mack a letter to that 
effect (Yankiver, 44). In response to prodding by plain¬ 
tiff’s own counsel, Yankiver finally said that he asked 
Schooley to hold “any profits for our (Mack’s) account de¬ 
riving from the actual sale of flour,” and Schooley under¬ 
stood that he was to do so (Yankiver, 44-46). 

On cross-examination, Yankiver admitted that Mack had 
nothing in writing whereby the Trust Company agreed to 
hold the proceeds of the letter of credit for the account of 
John Mack (Yankiver, 80). i 

Schooley’s version of the conversation appears on pages 
115-117 and page 142 of the Appendix. Schooley, Vice 
President of the Trust Company, stating that prior to 
November 7, 1946, he had never heard of John Mack Asso¬ 
ciates (Schooley, 116), testified as follows: 

“Q. You have heard Mr. Yankiver describe a con¬ 
versation which took place between you and him on 
November 7, 1946? A. Yes, sir. 

“Q. Will you state just what took place in that con¬ 
versation, according to your recollection? A. On No¬ 
vember 7 I received a telephone call from a man, whose 
name I did not get, but who informed me that he wa? 
an associate of John E. Mack Associates in New York 
City; that they were in the export-import business, 
and from time to time they had letters of credit. He 
asked if our bank would be interested in handling any 
of their letters of credit which originated here in 
Washington. I told him we would be very happy to 
do so. I heard in the testimony the direct statement 
made that Sao Paulo was buying flour. I have no recol¬ 
lection whatsoever of that particular conversation. 

“Q. In other words, you had a conversation that was 
general, or did it relate to any specific letter of credit? 
A. It was a general conversation. 

“Q. You have heard Mr. Yankiver’s testimony. Was 
anything said, to the best of your recollection, with 
respect to a shipment of flour or the issuing of letter 
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of credit relating to a shipment of flour to Brazil? A. 
To the best of my knowledge, there was not. 

• * • • • 

“Q. Now, going back to the conversation which you 
had a man whom we now find as Mr. Yankiver, on 
November 7, did you then or at any later time promise 
to hold the proceeds of a letter of credit to protect 
John Mack Associates? A. No, sir. 

“Q. Did you at any subsequent time make any such 
promise? A. No, sir. 

“Q. Or enter into any such agreement? A. No, sir” 

(Schooley 115-117). 

Schooley then confirmed his conversation by letter dated 
November 7, 1946, reading as follows: 

“Dear Colonel Mack: 

“Pursuant to my conversation of even date, I will 
appreciate it very much if you will arrange to have any 
of your letters of credit, issued in our favor, made 
payable to our order. 

“The National City Bank, Guaranty Trust Com¬ 
pany, and the Chase National Bank, of New York, are 
all correspondents of our institution and w’e are well 
known to them. 

“For your information I am enclosing a copy of our 
latest financial statement which may be of some inter¬ 
est to you. 

“I appreciate any business that you may be able 
to refer to us. 

“Yours sincerely, 

“William E. Schooley, 

Vice President” (PI. Ex. No. 8, 255). 

It is self-evident that the letter just quoted supports 
Schooley’s recollection that the conversation of November 
7th was a general inquiry as to whether the Trust Com¬ 
pany could handle letters of credit, and, even if Yankiver 
mentioned the proposed flour transaction, as claimed by 
him, it certainly made no impression on Schooley. 
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In any event, such a conversation by telephone between 
Schooley and Yankiver, of whom he had never heard pre¬ 
viously, and Schooley’s letter of November 7th cannot be 
converted into a binding agreement by the Trust Company 
to accept, “sight unseen,” any letter of credit that might 
be sent to the Trust Company, irrespective of the condi¬ 
tions inherent therein. The letter of credit involved herein 
would have required the Trust Company to guarantee the 
quantity and quality of the flour as “72% extraction,” and 
to verify bills of lading, consular invoices, insurance poli¬ 
cies and other documents. 

Immediately upon receipt of the letter of advice, the 
Trust Company definitely refused to accept it or to comply 
with its many requirements and so notified all parties who 
had any interest therein. 

The conferences of December 9th and 19th, at which 
Mack was represented, show that Mack was fully aware of 
the fact that the Trust Company refused to accept the 
credit. 

In the light of subsequent developments hereinbefore and 
hereinafter described, which completely superseded the 
the telephone conversation of November 7th, the District 
Court was fully justified in finding as a fact that on No¬ 
vember 7th “ Schooley knew nothing about the negotiations 
above described relating to the proposed sale of flour to 
Brazil” (Finding 5, App. 25); that the Trust Company and 
Mack had no agreement with respect to the letter of credit;; 
and that the “Trust Company did not agree at any time to 
act as Mack’s agent in the transaction” (Finding 32, App. 
31; Bell, 161-162; Schooley, 125, 128; Def. Exs.^ D, E, F, 
276-278). 


i 

i 

I 
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Point 2. 

Findings of Fact Nos. 12, 31, 32 or 33, Which Appear to be 
the Only Findings to Which Appellants Object, Are 
Fully Supported by the Evidence. 

Finding No. 12 

“On December 2, 1946, William E. Schooley, Vice 
President of the Trust Company, also telephoned Wil¬ 
liam J. Cosgriff, Assistant Cashier (later Assistant 
Vice President) of the National City Bank, who was 
in charge of its Commercial Credit Department of that 
Bank, that the Trust Company refused to accept the 
letter of credit and inquiring whether the credit could 
be amended in favor of Dawson and/or assignee, which 
information Cosgriff cabled to the branch of his Bank 
in Sao Paulo” (App. 26-27). 

It is difficult to understand upon what basis appellants 
object to this Finding No. 12, because it is completely estab¬ 
lished, almost word for word, by Defendant’s Exhibit F 
(App. 278) and Defendant’s Exhibit M (App. 281). 

Finding 12 is also supported by Schooley’s testimony 
(123-124) and by Cosgriff’s testimony (173). 

Appellants offered no evidence whatever challenging the 
authenticity of Defendant’s Exhibits F and M, or challeng¬ 
ing Schooley’s and Cosgriff’s supporting evidence on this 
point. 

Finding No. 31 

“The proposal to have the letter of credit issued to 
the Trust Company originated with Dawson, not with 
Mack” (App. 31). 

This Finding No. 31 is supported by Yankiver’s own 
testimony. “Mr. Dawson was unwilling to give us (Mack) 
the name of the mill, but he did give us the American Se¬ 
curity and Trust Company * * * . Mr. Dawson had advised 
us that the American Security and Trust Company was his 
bank” (Yankiver, 43-44). Dawson also gave Yankiver the 


name of Colonel Schooley, Vice President of the Trust 
Company (Yankiver, 44). 

“Q. From whom did you get the name of the Ameri¬ 
can Security and Trust Company? A. From Mr. Daw¬ 
son’ ’ (Yankiver, 79). 

It was Dawson, not Mack, who suggested that the letter 
of credit be issued to the Trust Company, Dawson having 
a checking account with the Trust Company (Schooley, 
117). 

Later, on November 22d, it was at Dawson’s (not Mack’s) 
request that the Trust Company sent a cable to Bueno in 
Brazil (Schooley 132; Def. Ex. H, 279). 

Later, it was Dawson, not Mack, who found the Kansas 
Milling Company, which supplied the flour, and it was 
Dawson who went to New Orleans and arranged for the 
shipment of the flour to Brazil (Daw r son, 205-208). 

The Trust Company always refused to accept the credit 
for the account of Mack or for the account of anyone (Bell, 
161-162; Schooley, 125, 128; Def. Exs. D, E, F, 276-278). ; 

Finding No. 32 

i 

I 

“The Trust Company and Mack had no agreement 
with respect to the letter of credit and the Trust Com¬ 
pany did not agree at any time to act as Mack’s agent 
in the transaction” (App. 31). 

This Finding 32 and the evidence fully supporting it 
have been reviewed under Point 1 above, and it appears 
to be unnecessary to repeat what has already been said 
there. 

Finding No. 33 

“As soon as notice of the issuance of the letter of 
credit was received by the Trust Company, the Trust 
Company refused to accept it, always continued to do 
so and always refused to accept any responsibility in 
connection therewith or to guarantee fulfillment of the 
underlying contract” (App. 31). I 
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Although the original letter of credit was dated Novem¬ 
ber 29, 1946 (Friday), it was not received by the Trust 
Company in Washington until Monday, December 2, 1946 
(Schooley, 118-119). 

As soon as Schooley saw the conditions imposed by the 
letter of credit upon the Trust Company, as beneficiary, to 
procure and guarantee innumerable documents (see copy of 
letter of credit, PL Ex. No. 11, App. 256-257), Schooley 
immediately notified Cosgriff, of the National City Bank, 
that the Trust Company would not accept it (Cosgriff, 173; 
Def. Ex. F, 278), whereupon Cosgriff so informed Sao 
Paulo by cable, also inquiring whether the credit could be 
assigned to Dawson, to which Sao Paulo replied that it 
could be so assigned, if the Trust Company would assume 
“full responsibility for fulfillment of the contract” (Def. 
Ex. F, 278). 

When this message was forwarded by Cosgriff to the 
Trust Company, the Trust Company immediately refused 
to assume responsibility for fulfillment of the contract and 
so notified Daw r son and the National City Bank by letters 
dated December 4, 1946 (Cosgriff 174, Schooley, 121-122; 
Def. Exs. D. and E, 276-277). 

The letter of December 4th from the Trust Company to 
Cosgriff reads as follows: 

“Referring to your telephone conversation with our 
Mr. James F. Willett, relative to letter of credit No. 
7986, we wish to advise that we cannot accept the 
amended terms of this credit in favor of the Dawson 
Export Company and/or assignee inasmuch as we will 
not accept full responsibility for fulfillment of the 
contract as provided for under the terms of this credit” 
(Def. Ex. D, 276-277). (Emphasis supplied.) 

Yankiver, representing Mack, being also informed of the 
situation, came to Washington on December 9th, and tried 
to persuade the Trust Company to assign the credit to 
Dawson and have Davrson reassign the credit back to the 
Trust Company as collateral security for money to be ad- 


17 


vanced by the Trust Company to pay for the flour, but the 
Trust Company refused to do so (Schooley, 125). 

As a matter of fact, such an assignment and reassign^ 
ment was not possible, certainly not without the consent 
of Sao Paulo. The letter of credit, by its own terms, wasi 
subject to certain Rules of the International Chamber of 
Commerce, and such Rules provided: “A credit can only 
be transferred on the express authority of the principal. 
In this case the credit can be transferred once only * * * ” 
(Cosgriff, 184). 

Bueno then came all the way back from Brazil and on, 
December 19th met Yankiver, Dawson and Schooley in thei 
office of D. W. Bell, President of the Trust Company, who, 
again declined to accept the credit, with its attendant con-i 
ditions, and, as the credit was to expire the next day, De¬ 
cember 20th, apparently all parties considered the deal ati 
an end (28; Schooley, 129-130; Bell, 162-163; Dawson, 201). 

At that conference, Yankiver told Dawson that he had 
plenty of flour, whereupon Dawson told Yankiver; “So, I 
think the best thing to do is drop the deal here and now.” 
Dawson further testified: 

“ * * * Yes, sir; and the deal was dropped at that 
point * the deal definitely and emphatically ended! 
at that meeting. There was no more flour business. I 
completely washed my hands of it; the bank washed 
their hands of it” (Dawson, 201). 

I 

i 

President Bell testified that the Trust Company cer-j 
tainly had no motive to deprive Mack of any compensation: i 
“ * * * we were definitely of the opinion that we could not j 
accept it (credit) in its present form. * * * We could not I 
see at that time just how it could be done” (Bell, 162-163). | 

Bueno, however, did not give up and on December 20th j 
obtained cabled authorization from Sao Paulo to extend : 
the credit to January 20, 1947, to pay an increase in ocean j 
freight and to “permit the American Security to transfer j 
credit ” (Pre-Trial Stipulation, 22; 28, 131). The National j 







18 


City Bank also received similar authorization from Sao 
Paulo (Cosgriff, 176; Def. Ex. P., 282). 

On December 26th, Bueno had a conference with Daw¬ 
son in Washington and told Dawson that he was “com¬ 
pletely through” with Mack, who had not produced any 
flour, and he requested Dawson to renew his efforts to ob¬ 
tain flour (Dawson, 203). 

With respect to the conference with Bueno on December 
26th, Dawson testified: 

“ * * * So Mr. Bueno asked me—in brief, he asked 
me if I could supply the flour. I said I thought I could. 
He said that he would absolutely refuse to do business 
with John Mack Associates; that he was more or less 
responsible to the State; he had no obligation to ful¬ 
fill; and that would I be able to help him. And he also 
pointed out that he had been negotiating with John 
Mack Associates for several months, and that he was 
completely through with them; they hadn’t followed 
through on any point of his request. So I said that I 
would see what I could do” (Dawson, 203). 

Whether or not Bueno and Dawson were justified at this 
time in proceeding without Mack’s knowledge or consent 
is a matter in which the Trust Company was in no way 
involved. Their independent action did not bind or com¬ 
mit the Trust Company. It was the telegram from Sao 
Paulo, the Trust Company’s principal, which authorized 
the Trust Company to transfer the credit to the supplier 
of the flour. 

Dawson then telephoned Alcorn, representing Kansas 
Milling Company, and, under date of December 28th (Sat¬ 
urday), a telegram was received from Alcorn, confirming 
shipment of 150,000 bags of flour (Dawson, 203-205, Def. 
Ex. I, 279). 

On Monday, December 30, 1946, in a telephone conversa¬ 
tion, Cosgriff assured Schooley that it would be proper, Sao 
Paulo having authorized an assignment, to transfer the 
credit to the Kansas Milling Company. Schooley then con- 
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firmed by letter the assignment to the Milling Company 
(Schooley, 136; Cosgriff, 175, 178). The original letter of 
advice was retained by Schooley, who did not actually 
“sign” anything other than his letter to Cosgriff, dated 
December 30th. Schooley merely told Cosgriff that tfye 
Trust Company would not accept the credit and the Milling 
Company would accept it (Schooley, 65, 142). 

The flour was then shipped to Brazil, pursuant to ar¬ 
rangements made by Dawson, and the Kansas Milling Com¬ 
pany received the purchase price by drawing drafts against 
the letter of credit, which were honored by the National 
City Bank. 

This evidence certainly supports Finding No. 33, that 
the Trust Company always refused to accept the credit or 
to assume responsibility for the fulfillment of the contract. 

Point 3. I 

The Transfer of the Letter of Credit to the Kansas Milling 
Company Was Lawful and Proper. 

On page 14 of their brief, appellants cite two cases in 
support of the proposition that a letter of credit cannot be 
assigned, unless it so provides upon its face, and the letter 
of credit involved herein stated on its face that it was ir¬ 
revocable and “could not be controlled by the opener with¬ 
out the consent of the beneficiary.” 

This appellee has no quarrel with the above proposition 
so far as it goes, but it does not go far enough. 

It is true that the original letter of credit was irrevocable 
and non-assignable without the combined consent of the 
opener, Sao Paulo, and the named beneficiary, the Trust 
Company. 

The reason is obvious. When a letter of credit is opened 
in favor of a mill and the mill supplying the commodity 
accepts it, the mill is entitled to rely upon the credit not 
being revoked without the mill’s consent. Relying on the! 
credit, the mill may incur expense and ship the commodity,! 
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knowing that the opener cannot revoke the credit, especially 
where the credit has been “confirmed,” as in this case by a 
bank, namely, the National City Bank. 

However, a letter of credit which has been accepted, as 
most contracts, may be modified and assigned by mutual 
consent of both parties thereto. That is what occurred in 
this case. The opener, Sao Paulo, authorized the assign¬ 
ment; and the named beneficiary, Trust Company, con¬ 
sented thereto. The new beneficiary, Kansas Milling 
Company, accepted the credit; and thereafter Sao Paulo 
could not revoke it, without the consent of the Milling Com¬ 
pany. 

As stated by Cosgriff, who qualified as an outstanding 
authority on commercial letters of credit and export bank¬ 
ing practices, the cable received by him from Sao Paulo 
(Def. Ex. P, 282) meant to him that the credit, winch w T as 
originally non-assignable, was amended by Sao Paulo to 
be assignable, and two steps were necessary: First, to 
have the issuer authorize the assignment, and then have 
the beneficiary agree to the assignment (Cosgriff, 176-177). 

Mack wms never a beneficiary or party to the letter of 
credit and never acquired a legal interest therein. He 
never produced any flour and failed to furnish the docu¬ 
ments necessary in order to give him such an interest. It 
was, therefore, not necessary to obtain Mack’s consent to 
the assignment. 

Bueno, agent of the principal, Sao Paulo, refused to have 
any dealings with Mack after December 19th; he was “com¬ 
pletely through” with Mack (Dawson, 203); and then he 
obtained direct authority from Sao Paulo to have the credit 
assigned by the Trust Company (22, 28, 131; Cosgriff, 176; 
Def. Ex. P, 282). 

On page 11 of their brief, counsel for appellants intimate 
that the Trust Company was guilty of wrongdoing in re¬ 
fusing, before this action was filed, to give Mack the name 
of the Kansas Milling Company wrhich supplied the flour. 
On this point, Cosgriff testified definitely that it was the 
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practice of banks to refuse to give out any information 
about such transactions to anyone, except parties to the 
letter of credit (Cosgriff, 182-183). After suit was filed, 
when Schooley’s first deposition was taken, counsel for ap r 
pellants admit that it was upon Dawson’s objection that 
Schooley did not give Mack’s attorneys the name of th£ 
mill (pp. 11-12, Appellants’ Brief). Counsel for the Trust 
Company did not object to disclosing the name of the 
mill (63). 

In fact, the District Court expressed the view that 
whether or not the name of the mill was disclosed was im r 
material (182). 

As above shown, the Trust Company never agreed to 
hold the proceeds of the credit to protect Mack and was 
under no obligation to do so. 

Point 4. 

! 

Conclusions of Law. 

Conclusion No. 1 is to the effect that the defendants did 
not engage in a conspiracy to eliminate Mack from the 
transaction or to deprive Mack of any profits. Appellants, 
in their brief (p. 6), do not object to this Conclusion No. 1, 
and it appears from page 16 of their brief that they have 
abandoned the conspiracy charge and rely upon an alleged 
wrongful “diversion” of the letter of credit. As above 
shown, the so-called “diversion” was not wrongful. 

Without repeating, it is quite clear that the facts, which 
were found by the Court, were fully supported by the evit 
dence, and justify Conclusions Nos. 2, 3, 4 and 5, to the 
effect that the Trust Company’s principal was the Govern* 
ment of Sao Paulo, which authorized the assignment of; 
the letter of credit to the Kansas Milling Company; thaff 
Mack, who was not named in or a party to the credit, was 
never entitled to control its disposition; and in assigning 
the credit, the Trust Company violated no duty owing to 
Mack. Mack was not, therefore, entitled to recover any 
amount from the Trust Company. 
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OPINION OF DISTRICT COURT. 

The opinion of the District Court will be found on page 
250 of the Appendix, reading as follow’s: 

“In so far as the American Security and Trust Com- 
pany is concerned, the Court never had the slightest 
difficulty. If a motion had been made at the conclu¬ 
sion of plaintiffs’ testimony for a directed verdict, the 
motion would have been granted. The Court’s view of 
that transaction was and is that the American Secu¬ 
rity and Trust Company had had no experience with 
a matter of this kind, and naturally wanted new busi- 
ness; that as soon as they opened the document—and 
the evidence is the same on the part of the plaintiff as 
the defendant—they wanted no part of it, and notified 
the interested parties instantly that they wanted no 
part of it. Then they, either directly or inferentially, 
were requested to keep physical possession of it, to 
see if the matter could be worked out. The only reason 
they ever kept it was for that purpose. 

“The Court has no difficulty in reaching the conclu¬ 
sion that there is no case at all against the American 
Security and Trust Company, and the verdict as to 
that defendant is for the defendant.” 

It is respectfully submitted that the judgment entered by 
the District Court in favor of the Trust Company should be 
affirmed. 


John S. Flannery, 

G. Bowdoin Craighill, 

A. Murray Preston, 
Attorneys for Appellee, 
American Security and 
Trust Company. 
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Appellants, 

v. 

AMERICAN SECURITY & TRUST COMPANY, ET AL., 

Appellees. 

APPELLANT’S REPLY BRIEF. 

i 

i 

l 

Appellee, fully conscious that it was not named as bene¬ 
ficiary of the letter of credit by chance or that its name was 
not merely selected from a telephone directory for that pur¬ 
pose, sought upon the trial to escape liability by the claipi 
that its principal was the Government of Sao Paulo, Brazil. 
At the Trust Company’s behest the Court below found as a 
matter of law (Conclusion of Law 2, App. 32) that the Tru^t 
Company’s principal was the Government of Sao Paulp. 
In its brief, appellee contents itself with the naked state¬ 
ment (p. 21) that the facts fully justify the Conclusion that 
the Trust Company’s principal was the Government of Sao 
Paulo. Appellee does not undertake to point to the facts 
showing how, when or in what manner it became the agent 
of the State of Sao Paulo. An examination of the record 
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discloses that the Trust Company’s claim is without founda¬ 
tion. Prior to the opening of the letter of credit November 
30, 1946 it had no contact of any kind with the State of Sao 
Paulo or with Bueno, the representative of the State of Sao 
Paulo, except that at the request of Dawson, Schooley sent 
a telegram to Bueno on November 22, 1946 (App. 132, De¬ 
fendants’ Exhibit No. 279) of no importance here. 

An effort is made to put some foundation under the claim 
by reference to incidents and conversations alleged to have 
taken place to which the Trust Company was not only not a 
party but of which it does not even claim to have had any 
knowledge at the time the assignment was made. 

At the time of the assignment of the letter of credit the 
Trust Company did not even consider itself the agent of 
Sao Paulo. Bear in mind that on the day following the con¬ 
ference of December 19th, the National City Bank as well 
as the Trust Company were advised that the State of Sao 
Paulo had authorized the letter of credit to be made as¬ 
signable. On December 30th, ten days later, Mr. Schooley 
had a telephone conversation with Mr. Cosgriff of the Na¬ 
tional City Bank (App. 135, 136) in which Mr. Cosgriff 
told him that they had found a way out of “our” (meaning 
the Trust Company’s) difficulties and that this letter could 
be assigned directly to the Milling Company. This is indeed 
significant. If the Trust Company was the agent of the 
State of Sao Paulo, it did not need or require anyone to 
find a way out of its difficulty. If the State of Sao Paulo 
was its principal it had no difficulty because the letter of 
credit having been made assignable, the Trust Company 
could follow any directions that the State of Sao Paulo 
gave to it with respect to the letter of credit. But the fact 
is that the Bank was well aware that the State of Sao Paulo 
was not its principal and that it did not have the free right 
to assign the letter of credit. The payee of a letter of 
credit is never the agent of the opener. That is why the 
Trust Company relied upon Bueno and the National City 
Bank to try to solve its difficulty. 
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Mr. Schooley further testified (App. 136) that Mr. Cos- 
griff assured him that the Trust Company would have no 
responsibility or liability if the letter of credit was assigned 
directly to the Milling Company. If Mr. Schooley did re¬ 
ceive such assurance from Mr. Cosgriff it was of no value 
not only because the question was one of law but also be¬ 
cause Mr. Schooley had failed to advise Mr. Cosgriff that 
Mack had any interest in the transaction. Cosgriff testi¬ 
fied on cross-examination (App. 185): ; 

“Q. And in any of these conversations which you 
had with Mr. Schooley, concerning the assignment of 
the letter of credit, he did not tell you that John Mack 
Associates had any connection with it, did he ? A. That 
is right. 

“Q. You are definite, are you, Mr. Cosgriff, that the 
instructions to open, what you have referred to as, the 
supplemental letter of credit, came from Mr. Schooley? 
A. They would have to come from him. 

“Q. You would not accept it from anyone else, woiiild 
you? A. That is right.” 

The National City Bank certainly never considered that 
the State of Sao Paulo was the Trust Company’s principal. 
In requesting the payment of $1,462.50 as a commission 
charge in connection with the transfer of the credit to the 
Kansas Milling Company, the National City Bank stated: 
“We assume that this commission charge will be collected 
from your principals-” (Pltff’s. Ex. 23, App. 266, 267). 
This commission was paid by Dawson as was likewise the 
sum of $3,004 paid to the Trust Company. (Pltff’s. Ex. 28, 
App. 272; Pltff’s. Ex. 30, App. 273). National City Bank 
never having heard of Mack assumed that Dawson was the 
Trust Company’s principal. 

The Trust Company says that it had no motive to divert 
the letter of credit from Mack. The obvious truth is to the 
contrary. The Trust Company found itself in a position 
which it considered untenable (although this was not the 
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fact) and it sought to extricate itself from that position at 
all costs. It had received for Mack’s account the letter of 
credit and still retained it on December 19th. The Trust 
Company undoubtedly felt that having permitted the letter 
of credit to be opened in its favor it had some obligation to 
make delivery of the flour covered by the letter of credit. 
This fanciful but unreal position it sought to escape. The 
National City knowing nothing about Mack’s interest in 
the letter of credit, thought of a way out. If the letter of 
credit was made assignable, it seemed quite simple for the 
Trust Company to wash its hands of the matter and at the 
same time enrich itself to the tune of Three Thousand 
Dollars. But if it had told Mr. Cosgriff the facts the letter 
would have cautioned it concerning its responsibilities. In 
any event it cannot escape liability to Mack at whose re¬ 
quest and for whose benefit the Trust Company was chosen 
as the payee. 

The Trust Company seeks to minimize the damage by 
referring to the testimony of Dawson that his net profit was 
only $5,000. (App. 208). The Trust Company omits refer¬ 
ence to the testimony that the joint profits of Dawson and 
Bueno -were $72,989.38 (App. 238). The latter figure was 
apparently arrived at after deducting a $35,000 bonus to 
procure a ship (App. 98). 

Respectfully submitted, 

Joseph C. Slaughter, 

19 Rector Street, 

New York, N. Y., 

David Reich, 

839 17th St., N. W., 
Washington 6, D. C., 
Attorneys for Appellants. 

Paskus, Gordon & Hyman, 

19 Rector Street, 

New York, N. Y., 

Of Counsel. 
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John Mack, et al., d/b style of John Mack Associates, 

Appellants. 

v- 

American Security & Trust Company, et al.. 

Appellees. 


APPELLANTS’ PETITION FOR REHEARING. 


Appellants, John Mack, et al, respectfully petition this 
Court for a rehearing- of the appeal herein (decided July 
26, 1951) upon the ground that this Court misapprehended 
or overlooked questions of law and fact in the following 
respects: 

1. The Court has held that there was a “secondary 
arrangement”. This presupposes a primary arrange¬ 
ment, which under the undisputed evidence could have 
only existed between the Trust Company and Mack. 

i 

! 

! 





2 


Such primary arrangement could as a matter of law 
have been changed, modified or amended only with the 
consent of Mack. 

2. The Court has held that it is reasonable to infer 
that the Trust Company held the letter of credit for 
the benefit of Dawson by reason of the secondary 
arrangement. The Court, however, apparently over¬ 
looked the salient fact that any arrangement between 
Mack and Dawson was only to the end of assisting 
Dawson to make delivery under his contract with 
Mack, of which the Trust Company was well aware. 
Thus it was improper for the Trust Company to per¬ 
mit Dawson to direct the letter of credit elsewhere 
without Mack’s consent. 

The only conclusion permissible upon all the facts is that 
the letter of credit was opened in favor of the Trust Com¬ 
pany for the benefit of Mack and that this was pursuant to 
an understanding between the two that Mack could have its 
letters of credit opened in favor of the Trust Company. 
That was the intention of the State of Sao Paulo as demon¬ 
strated by Bueno’s cable to the Trust Company (Pltff’s. 
Ex. “9”, 256) which brought home to the Trust Company 
that the letter of credit was intended for Mack (Pltff’s. 
Ex. “10”, 256). Thereafter there were negotiations to 
which the Trust Company was a party for the purpose of 
making the proceeds of the letter of credit available to 
Dawson to permit Dawson to fulfill his contractual obliga¬ 
tion to Mack. That was the sole and exclusive purpose of 
these negotiations. It was the subject matter of the con¬ 
ferences which took place on the 3rd, 9th and 19th of 
December at the Trust Company and the Trust Company 
was well aware of the purpose which Mack and Dawson 
were seeking to accomplish. 

The Court has referred to the terms of the supply con¬ 
tract between Dawson and Mack (Pltff’s. Ex. “6”, 254) 
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with respect to the assignment of the letter of credit, but 
in so doing the Court omitted to mention that in the same 
paragraph of the supply contract in which Mack agreed 
to assign the letter of credit to Dawson, it is expressly 
stated that such assignment was for 7000 tons for shipment 
in November, 1946 with an option for 8000 tons for ship¬ 
ment in December, 1946. Thus at the inception of the con¬ 
tractual relation between these parties, it was agreed th^t 
the assignment to Dawson of the letter of credit was fqr 
the purpose of assisting Dawson in supplying the flour to 
Mack and all negotiations which thereafter ensued with 
respect to the assignment of the letter of credit were evi- 
dentfyand concededj^for that same purpose. 

In these circumstances it was improper for the Trust 
Company to permit Dawson, without the knowledge and 
consent of Mack, to direct the assignment of the letter of 
credit to the Mill, and that the Trust Company knew that 
its actions were improper in assigning the letter of credit 
to the Mill is fairly shown by its refusal to disclose to Mack 
what had been done with the letter of credit. 

Apparently neither the Trial Court, nor the respondent 
believed that there was a basis for the inference drawn by 
this Court, but on the contrary, the Trust Company sought 
at the end of the trial, after all the facts had been disclosed, 
to escape its predicament by the contention that its prin¬ 
cipal was the State of Sao Paulo and it procured the Trial 
Court to so And. Conclusion of Law 2 (32). The record 
is barren of any claim made at any time by the respondents 
that the Trust Company held the letter of credit for the 
benefit of Dawson so that Dawson could dispose of it at 
will. This may have no persuasive force in many cases* 
but where as here the Court based its determination on 
inferences which at best are debatable, it assumes 
importance. j' 

Appellants respectfully submit that a rehearing should 
be granted and that upon such rehearing the judgment 
appealed from should be reversed with directions for judg-r 
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ment in favor of the plaintiff as prayed for in appellants’ 
original brief. 

Joseph C. Slaughter, 

19 Rector St. 

New York, N. Y. 

David Reich, 

839 17th Street, N. W. 
Washington 6, D. 0. 
Attorneys for Appellants . 

Paskus, Gordon & Hyman 
19 Rector Street, 

New York, N. Y. 

Of Counsel . 


CERTIFICATE OF COUNSEL. 

Joseph C. Slaughter, counsel for appellants, does 
hereby certify that the annexed Petition for rehearing is 
presented in good faith and not for the purpose of delay. 


Joseph C. S] 
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IN THE 


United States Couit of Appeals 

For the District op Columbia Circuit 


No. 10,784 


JOHN MACK, et al., d/b Style of John Mack Associates^ 

Appellants, 

v. 

AMERICAN SECURITY AND TRUST COMPANY, et al., 

Appellees. 


APPELLEE’S REPLY TO 
APPELLANTS’ PETITION FOR REHEARING 

The Appellants’ petition for rehearing adds nothing to 
the argument already made in Appellants’ main brief and 
reply brief in support of Appellants ’ contention on the fun¬ 
damental issue that Appellee Trust Company acted as Ap¬ 
pellants ’ agent in the transaction described in the evidence, j 

That fundamental issue was decided against the Appel¬ 
lants, Mack, by the District Court, which found as a fact 
that “the Trust Company did not agree at any time to act 
as Mack’s agent in the transaction.” (App. 31). 

On that main issue, this Court affirmed the position taken; 
by the lower Court, as set forth particularly in the last: 
paragraph of this Court’s opinion, which held that Appel- 
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lants failed to sustain the burden of showing that the Trust 
Company was Mack’s agent. 

In the first point in the petition for rehearing, Appellants 
seize upon the phrase in this Court’s opinion mentioning a 
“secondary .arrangement between the Appellants and the 
Dawson firm” and argue that such secondary arrangement 
presupposes a primary arrangement between the Trust 
Company and Mack. It does not follow, however, that 
there w r as any primary or any other agreement that the 
Trust Company w’ould serve as Mack’s agent. On the other 
hand, as this Court pointed out in its opinion, the circum¬ 
stances surrounding the secondary arrangement between 
the Appellants and the Dawson firm “clearly support the 
finding of the trial court that the Trust Company had not 
consented, either expressly or by implication, to act as the 
appellants’ agent.” 

In their second point in the petition for rehearing, Appel¬ 
lants assert that this Court “apparently overlooked” cer¬ 
tain salient facts and it was improper for the Trust 
Company to permit Dawson to direct the letter of credit 
elsewhere than for Mack’s benefit. 

A reading of this Court’s opinion, however, demonstrates 
that this Court did not overlook any salient fact. 

With respect to Appellants’ assertion that the record is 
barren of any claim by Appellee that the Trust Company 
held the letter of credit for Dawson, counsel for Appellee 
argued in the court below’ that getting the Trust Company 
into the picture originated with Daw’son, not with Mack, 
and Mack and Dawson were confining their efforts to get a 
letter of credit that could be used by Dawson (Unprinted 
part of Record, p. 438). Thereupon, based upon the evi¬ 
dence, the lower Court found as a fact that “The proposal 
to have the letter of credit issued to the Trust Company 
originated with Dawson, not with Mack” (App. 31). 

Appellants’ having impliedly admitted that they failed 
to prove the “conspiracy” alleged in the complaint (p. 16 
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of their main brief) and having failed to sustain the burden 
of proving that the Trust Company consented, expressly 
or by implication, to act as agent for Mack, it is respect¬ 
fully submitted that this Court was fully justified in affirm¬ 
ing the judgment of the District Court. 

John S. Flannery, 

G. Bowdoin Craighill, 

A. Murray Preston, 

Attorneys for Appellee, < 
American Security and 
Trust Company . 
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